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DEPARTMENT OF AGRICULTURE

Federal Crop Insurance Corporation

7 CFR Part 400

[Amdt. No. 1; Doc. No. 0294-S]

General Administrative Regulations;
Standards for Approval; Standard
Reinsurance Agreement

AGENCY: Federal Crop Insurance
Corporation, USDA.
ACTION: Final rule.

SUMMARY: The Federal Crop Insurance
Corporation (FCIC) hereby amends 7
CFR part 400, subpart L, Standards for
Approval; Standard Reinsurance
Agreement (Agreement), effective for
the 1993 and subsequent reinsurance
years, to reduce the amount of premium
surplus the company reinsured under an
Agreement must retain to write a given
premium volume of multiple peril crop
insurance (MPCI). The intended effect of
this rule is to increase the total volume
of premium a company may write under
the Agreement.
DATES: This final rule is effective on
August 6, 1992.
FOR FURTHER INFORMATION CONTACT:
Peter F. Cole, Secretary., Federal Crop
Insurance Corporation, U.S. Department
of Agriculture, Washington, DC 20250,
telephone (703) 235-1168.
SUPPLEMENTARY INFORMATION: This
action has been reviewed under USDA
procedures established by Departmental
Regulation 1512-1. This action does not
constitute a review as to the need,
currency, clarity, and effectiveness of
these regulations under those
procedures. The sunset review date
established for these regulations
remains unchanged.

FCIC has determined that this rule
relates to internal agency management
and is not subject to the notice and
comment provisions of 5 U.S.C. 553. The

rule shall therefor be effective upon
publication in the Federal Register.

Further, since this action relates to
internal agency management, it is
exempt from the provisions of Executive
Order No. 12291.

This action is also exempt from the
provisions of the Regulatory Flexibility
Act; therefore, no Regulatory Flexibility
Analysis was prepared.

This program is listed in the Catalog
of Federal Domestic Assistance under
No. 10.450.

This program is not subject to the
provisions of Executive Order 12372
which requires intergovernmental
consultation with State and local
officials. See the Notice related to 7 CFR
part 3015, subpart V, published at 48 FR
29115, June 24, 1983.

This action is not expected to have
any significant impact on the quality of
the human environment, health, and
safety. Therefore, neither an
Environmental Assessment nor an
Environmental Impact Statement is
needed.

The Manager, FCIC, has certified to
the Office of Management and Budget
(OMB) that these final regulations meet
the applicable standards provided in
section 2(a) and 2(b)(2) of Executive
Order 12778.
Background

The current "Standards for Approval",
as published in the Code of Federal
Regulations (CFR) are too restrictive
and impose unnecessary limitations on
the amount of premium volume which
reinsured companies must have in order
to write a maximum value of multiple
peril crop insurance (MPCI).

Section 400.161, Definitions, contained
in 7 CFR part 400, subpart L,
Reinsurance Agreement-Standards for
Approval for the 1988 and Subsequent
Crop Years currently defines "MPUL" in
subsection (i) as follows:

MPUL means the maximum probable
underwriting loss that an insurer can
sustain on policies it intends to reinsure
with FCIC, after adjusting for the effect
of any reinsurance agreement with
FCIC, and any outside reinsurance
agreements, as evaluated by FCIC.

Although FCIC's current definition of
"MPUL" refers to maximum probable as
opposed to maximum possible,
maximum possible is preferred. MPUL is
the amount of loss the company may
accumulate at a gross loss ratio which

FCIC uses to determine the maximum
premium which FCIC will allow a
company to write. The amount of
"probable" underwriting loss that a
company may sustain at a given
premium level is, of necessity, an
estimate. The amount of "possible"
underwriting loss a company may
sustain at a given premium level is
simply a mathematical computation. By
computing MPUL on the possible loss,
FCIC uses a more certain number and
has adjusted its formula to factor in the
greater loss factor resulting from the
definition changes. Therefore, the
definition for "MPUL" has been changed
to refer to "maximum possible
underwriting loss."

The surplus is a financial cushion or
buffer protecting the company against
shocks in the marketplace. The larger
the cushion relative to a company's
liabilities the stronger the firm. The
insurer's surplus limits established by
these regulations limit the amount of
new business the company can write.
Adequate surplus is needed by a
company to absorb unforeseen
underwriting losses or operating costs,
absorb declines in the value of the
investment portfolio, allow adequate
loss reserves, and finance future growth
in written premiums.

For the 1992 reinsurance year, FCIC
used retained premium in each state and
fund to determine whether or not a
company possessed adequate surplus to
secure "potential" liability at a 400 loss
ratio for the ultimate net premium
volume retained even though the 1992
Agreement allowed a non-proportional
sharing of underwriting losses to a 500
loss ratio.

Effective for the 1993 reinsurance
year, FCIC intends to provide for risk
sharing to a 500 loss ratio or the revised
MPUL which will ensure adequate
surplus is required for any level of risk
sharing assumed under the Agreement.

Section 400.170, General
qualifications, provides a mechanism
for determining the amount of surplus
that an insurer must have in order to
qualify for and to receive an Agreement
with FCIC. Section 400.170(c) currently
states:
Have surplus, as reported in its most recent
financial statement, that is at least equal to
the MPUL for the gross premium proposed to
be reinsured times the appropriate Minimum
Surplus Factor, found in the Minimum
Surplus Table. For the purposes of the

34665
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Minimum Surplus Table, an insurer is
considered to issue policies in a state if at
least 2 and one-half percent (2%) of all its
reinsured gross premium is written in that
state:

MINIMUM SURPLUS TABLE

Number of States in Minimum surplus factor
which a company issues (multiply byuerlin
'CIC-isured policies: loss at a 400 loss ratio:)

1 . . . . . . .. .... S
2 ugh ........................ 5
11 or more ........................... 4

FCIC herein changes J 400.170(c) to
address the issue of whether the state
MPUL factors consider retained
premium in each fund and each state
which currently inflates the premium
surplus requirements by using two
factors for the MPUL, eliminating the
current factors of 4, 5, or 8, depending on
the number of states in which the
company currently writes. The Minimum
Surplus Table in § 400.170(c) is changed
to read as follows:

MINIMUM SURPLUS TABLE

Number of States in Minimum surplus factor
which a company issues
FCIC-ireirW policies (nxa* by MPUL)

I through 10 ........................ 2-5
11 or more ........................... 2.0

This change will apply to the 1993.
and subsequent Agreements, effective
on or after July 1, 1992, and only affects
companies under an Agreement.

The Standards for Approval for the
Agreement are for the protection of
FCIC. The changes proposed herein
have the effect of reducing the surplus
required and do not increase the
requirements for approval for any
company.

For these reasons, FCIC has
determined that this rule relates to
internal agency management and is not
subject to the notice and comment
provisions of 5 U.S.C. 553. The rule shall
therefore be effective upon publication
in the Federal Register.

List of Subjects in 7 CFR Part 400

Crop Insurance.

Final Rule

Accordingly, pursuant to the authority
contained in the Federal Crop Insurance
Act, as amended (7 U.S.C. 1501 et seq.),
the Federal Crop Insurance Corporation
hereby amends the General
Administrative Regulations-Standards
for Approval; Standard Reinsurance
Agreement (7 CFR part 400, subpart L),
effective for the 1993 and succeeding

reinsurance years, in the following
instances:

1. Authority: The authority citation for
7 CFR pi,,t 400, subpart L continues to
read as follows:

Authority: 7 U.S.C. 1501-1520.
2. 7 CFR 400.181(1) is revised to read

as follows:

§ 400.161 DefinItions.
*t * *t * *

(i) MPUL means the maximum
possible underwriting loss that an
insurer can sustain on policies it intends
to reinsure with FCIC, after adjusting for
the effect of any reinsurance agreement
with FCIC, and any outside reinsurance
agreements, as evaluated by FCIC.

3. 7 CFR 400.170(c) is revised to read
as follows:

§ 400.170 General Qualifications

(c) Have surplus, as reported in its
most recent financial statement that is
at least equal to the MPUL for the gross
premium proposed to be reinsured times
the appropriate Minimum Surplus
Factor, found in the Minimum Surplus
Table. For the purposes of the Minimum
Surplus Table, an insurer is considered
to issue policies in a state if at least 2
and one-half percent (2Y2%) of all its
reinsured gross premium is written in
that state.

MINIMUM SURPLUS TABLE

Done in Washington, DC on May 2. 1992.
lane A. Wittmeyer,
Deputy Manager. Federal Crop Insurance
Corporation.
[FR Doc. 92-18593 Filed 8-5-92; 8:45 aml

.LLUNG CODE 410-Me-M

NUCLEAR REGULATORY

COMMISSION

10 CFR Part 50

RIN 3150-AD05

Codes and Standards for Nuclear
Power Plants

AGENCY. Nuclear Regulatory
Commission.
ACBIO. Final rule.

SUMMARY. The Commission is amending
its regulations to incorporate by
reference the 1986 Addenda, 1987
Addenda, 1988 Addenda, and 1989
Edition of Section III, Division 1, of the
American Society of Mechanical
Engineers Boiler and Pressure Vessel
Code (ASME Code), and the 1988
Addenda, 1987 Addenda, 1988 Addenda,
and 1989 Edition of Section XL Division
1, of the ASME Code. The final rule
imposes an augmented examination of
reactor vessel shell welds and separates
the requirements for inservice testing
from those for inservice inspection by
placing the requirements for irrservice
testing in a separate paragraph. The
ASME Code addenda and edition
incorporated by reference provide
updated rules for the construction of
components of light-water-cooled
nuclear power plants, and for the
inservice inspection and inservice
testing of those components. This final
rule permits the use of improved
methods for construction, inservice
inspection, and inservice testing of
nuclear power plant components;
requires expedited implementation of
the expanded reactor vessel shell weld
examinations specified in the 1989
Edition of Section XI; and more clearly
distinguishes in the regulations the
requirements for inservice testing from
those for inservice inspection.

EFFECTIVE DATE: September 8,1992. The
incorporation by reference of certain
publications listed in the regulations is
approved by the Office of the Director of
the Office of the Federal Register as of
September 8, 1992.

FOR FURTHER INFORMATION CONTACT.
Mr. G.C. Millman, Division of
Engineering, Office of Nuclear
Regulatory Research, U.S. Nuclear
Regulatory Commission, Washington.
DC 20555, Telephone: (301) 492-3848.

SUPPLEMENTARY INFORMATION:

Background

On January 31, 1991 (56 FR 3796), the
Nuclear Regulatory Commission
published in the Federal Register a
proposed amendment to its regulation,
10 CFR part 50, "Domestic Licensing of
Production and Utilization Facilities," tp
update the reference to editions and
addenda of the American Society of
Mechanical Engineers Boiler and
Pressure Vessel Code (ASME Code).
This proposed amendment would revise
§ 50.55a to incorporate by reference the
1986 Addenda, 1987 Addenda, 1988
Addenda, and 1989 Edition of Section
III, Division 1, of the ASME Code, and
the 1988 Addenda, 1987 Addenda, 198
Addenda, and 1989 Edition of Section
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XI, Division 1. of the ASME Code, with a
specified modification. The modification
would require implementation of certain
requirements for containment isolation
valve (CIV) testing that appear in
Section XI Subsection IWV prior to the
1988 Addenda, but which do not appear
in the later addenda. The amendment
would impose an augmented
examination of reactor vessel shell
welds, and separate in the regulations
the requirements for inservice testing
from those for inservice inspection by
placing the requirements for inservice
testing in a separate paragraph.

Summary of Comments
Interested parties were invited to

submit written comments for
consideration in connection with the
proposed amendment by April 16, 1991.
Comments were received from 29
separate sources. These sources
consisted of 23 utilities, one service
organization representing four nuclear
power plants, the Nuclear Management
and Resources Council (NUMARC), one
owners group (BWR Owners Group
(BWROG)), one state entity (Illinois
Department of Nuclear Safety (IDNS}),
one public citizens group (Ohio Citizens
for Responsible Energy (OCRE)), and
one independent consultant.

The submitted comments generally
addressed one of the following subject
areas: (1) The incorporation by reference
of the specified later addenda and
edition of Section III, Division 1, and
Section XI, Division 1, of the ASME
Code into § 50.55al (2) the endorsement
of comments submitted by NUMARC;
(3) the proposed modification to Section
XI Subsection IWV rules for CIV testing;
(4) the proposed augmented reactor
vessel examination; (5) the separation of
the rules for inservice inspection and
inservice testing; (6) the existing scope
of § 50.55a for pump and valve testing,
and (7) the potential endorsement in
§ 50.55a of ASME/ANSI OM part 4 on
snubbers.

Those who commented on the
updating of existing references to
Section III and Section XI of the ASME
Code in § 50.55a generally noted their
approval. One commentor, however,
expressed significant concern with the
new provision initially specified in the
Section XI 1988 Addenda which
expands the existing requirement to
examine one circumferential and one
longitudinal reactor vessel shell weld
during the 2nd and subsequent
inspection intervals to essentially 100
percent of all reactor vessel shell weld
during those intervals. Volumetric
examination of all reactor vessel shell
welds during the first inspection interval
has been a requirement in Section XI

since the 1975 Addenda. The commentor
believes that the expanded examination
is unnecessary and that examination
efforts should focus on the beitline
welds or welds that exceed a specified
fluence level. The NRC agrees with the
ASME action to expand the reactor
vessel examination on the basis that the
importance of the reactor vessel, and
previous unexpected cracking of
primary coolant pressure boundary
components, requires that the expanded
examinations be performed to ensure
the integrity of the reactor vessel. The
importance of reactor vessel integrity in
protecting the public health and safety
demands that periodic, comprehensive
inservice examinations of the reactor
vessel be made to ensure that structural
degradation, if it occurs, does not go
undetected. Although the beltline welds
do receive the highest radiation, there is
simply no assurance that service
induced cracking would be limited to
those welds. An examination once every
ten years of essentially 100 percent of all
reactor vessel shell welds is both
reasonable and necessary.

The comments submitted by
NUMARC relate to: (1) The proposed
endorsement of a later edition and
addenda of the ASME Code, which
NUMARC considers to be a positive
step; (2) the proposed modification to
Section XI Subsection IWV (i.e., the
reference. to part 10 of ASME/ANSI
OMa-1988 Addenda to ASME/ANSI
OM--1987 (OM Part 10)), which
NUMARC considers to be inappropriate
and unnecessary on the basis that 10
CFR part 50, Appendix J testing Is
adequate; (3) the proposed augmented
reactor vessel examination, which
NUMARC recognizes to be important,
but suggests that more flexibility be
incorporated into the implementation
provisions; and (4) the scope of I 50.55a
which NUMARC believes should not be
influenced by Generic Letter 89-04.
Approximately one-half of the utility
commentors specifically endorsed the
comments by NUMARC. In general,
comments from the other utilities were
consistent with one or more of the
comments from NUMARC. The
comments from NUMARC are discussed
below, along with comments from others
on the same subject.

Most of the comments addressed, in
part, the proposed modification to
Section XI Subsection IWV rules for
containment isolation valve testing.
Utility comments supported the
NUMARC comment, which expressed
the belief that the current Appendix J
containment leakage testing program
already provides an adequate basis for
assessing and controlling containment

leakage and that the modification could
result in a valve having to be declared
inoperable immediately, in spite of the
fact that the total containment leakage
may be substantially less than
allowable. NUMARC suggested that, in
lieu of reinstating requirements for
specific valves, NRC recommend to the
ASME Operations & Maintenance
(O&M) Committee that it perform a
comprehensive review of the testing
requirements for containment isolation
valves and acceptance standards for
those tests. IDNS agreed with the NRC
position that the requirements for
leakage rate analysis and provisions for
corrective action should be maintained,
but believed that it would be less
confusing for licensees if those
requirements-were incorporated into the
existing requirements for Type C testing
in Appendix J. OCRE strongly supported
the action by NRC to modify the Section
XI rules for CIV testing.

The NRC concern that resulted in the
proposed modification to Section X
Subsection IWV stems from the findings
of two reviews and a follow-on study of
Appendix J leak test results. The overall
findings show that valve leakage is the
primary contributor to occurrences of
containment unavailability and that
such occurrences generally involve
small, rather than large, leaks. Risk to
the public from small leakage events is
very low, but the NRC is concerned that
eliminating the existing Section XI
requirement to analyze leakage rates
and to take corrective action in the
event of abnormally high leakage rates
for those CIVs that do not provide a
reactor coolant system pressure
isolation function could reduce the
ability to detect degrading valves and,
thereby, could permit an unacceptable
reduction in the present safety margin
associated with the leak tight integrity
of those CIVs and, thereby, the
containment.

It was specifically noted in the
proposed rule that the NRC was
interested in receiving comments on the
discussed basis for and content of the
proposed modification, and was
particularly interested in receiving
comments that would provide insight
and justification, based upon plant
experiences, relative to the need for
revising or possibly eliminating the
proposed modification. Many comments
were received that express concern with
the proposed modification. However,
these comments, which generally state
the opinion that Appendix J
requirements are adequate and
sufficient with regard to ensuring
containment integrity, are of a
qualitative nature and no specific plant

SM67



34668 Federal Register / Vol. 57, No. 152 / Thursday, August 6, 1992 / Rules and Regulations

data or operational experiences were
provided or referenced that updated the
results of the earlier studies. No
additional substantive information was
provided for the NRC to consider
relative to the need for revising or
possibly eliminating the proposed
modification. It has not been
demonstrated., by analysis of more
recent and comprehensive containment
leakage test data, that containment
leakage integrity can be maintained at
an acceptable level without continued
implementation of the existing
Appendix I valve leak rate test program
in conjunction with the Section XI
requirement for analysis of leak rates.

Consistent with the comment by
NUMARC, the NRC staff discussed the
basis for OM part 10 CIV testing
requirements with representatives from
the ASME O&M Committee. Based on
these discussions and in concert with
the O&M Committee organization, the
O&M Committee has initiated action to
(1) perform a comprehensive review of
OM part 10 CIV testing requirements
and acceptance standards and (2)
develop a basis document that would
provide, as a minimum, a documented
basis for not including the requirements
for analysis of leakage rates and
corrective actions in OM part 10 for
those CIVs that do not provide a reactor
coolant system pressure isolation
function. The NRC will reevaluate the
need for the modification to Section XI
Subsection IWV, following review of
this basis document. It is anticipated
that this will occur as part of a future
rulemaking proceeding that will address
the incorporation by reference of the
ASME O&M Code into § 50.55a.

In the meantime, this final rule
incorporates by reference the 1988
Addenda and 1989 Edition of Section XL
Division 1. with a specified modification
for CIV testing that is provided in a new
§ 50.55a(b)(2)(vii). The modification
substantially preserves the existing
requirements for analysis of leakage
rates and corrective actions that exist in
Subsection IWV prior to the 1988
Addenda. Specifically, the modification
requires that licensees implement the
requirements of Paragraph 4.2.2.3(e),
"Analysis of Leakage Rates," of part 10
and Paragraph 4.2.2.3(f). "Corrective
Action," of part 10, in addition to the
requirements of Paragraph 4.2.2.2 of part
10, for all Category A valves that are
CIVs, regardless of whether or not they
provide a reactor coolant system
pressure isolation function. Because
paragraph 4.2.2.3(e) of part 10 is
specified in the modification rather than
the existing IWV-3426, the existing
Section XI requirement is somewhat

relaxed by permitting valve
combinations rather than specific valves
to be analyzed. This recognizes that, in
the past, requests for relief have been
granted where design constraints
necessitate testing combinations of
valves with permissible leak rate limits
applied to valve groups. The specified
modification does not require the
present practice of trending NPS 6 and
larger valves because that requirement
has not been carried from IWV-3427(b)
to OM part 10.

Section XI Subsection IWV (1988
Addenda and 1989 Edition), Subsection
IWP (1988 Addenda and 1989 Edition),
and Subsection IWF (1987 Addenda,
1988 Addenda, and 1989 Edition)
reference ASME/ANSI OM part 10,
ASME/ANSI @M part 6, and ASME/
ANSI OM part 4, respectively. During
preparation of this final rule, it was
recognized that Table IWA-1600-1 in
the applicable Section XI addenda and
edition specifies a nonexistent revision
for OM part 10 and part 6, and does not
specifically identify the applicable
revision for OM part 4. The Section XI
Subcommittee on Inservice Inspection
has taken action to correct the revision
reference, which, for these standards,
should be the ANSI/ASME OMa-1988
Addenda to the ASME/ANSI OM-1987
Edition. To ensure that licensees are
aware of the correct revision reference
to the OM standards, an additional
modification, § 50.55a(b)(2)(viii), has
been added to specify that the OMa-
1988 Addenda is the applicable revision
to the OM-1987 Edition for OM part 4,
part 6, and part 10 when using the noted
Section XI addenda and edition.

The NUMARC comment relative to
the proposed augmented examination of
the reactor vessel indicates an
understanding of the NRC position on
the need for this examination, but notes
concern with the specifics of the
proposed implementation. Specifically,
NUMARC expresses concern that: (1)
Better utilization of available inspection
resources could be accomplished by
limiting application of the augmented
inspection program to the reactor vessel
beltline shell welds, or by limiting
implementation of the augmented
examination to reactor vessel shell
welds that exceed a specific neutron
flux exposure (this comment differs from
the one utility comment noted above
relative to updating later edition and
addenda of Section XI in that it only
refers to the augmented examination);
(2) tooling for the older Boiling Water
Reactors (BWRs) may generally not be
available in the time-frame needed; (3)
only those reliefs which address the
scope and extent of shell weld

examinations should be revoked, and
they should be revoked on a plant
specific basis; and (4) the NRC should
state its willingness to accept requests
for specific new exemptions, based on
the availability of suitable equipment
and technology at the time of the
scheduled inspection and the
appropriate technical justification.

Other comments on the augmented
examination include those from:
BWROG, which noted concern for those
plants close to the end of the current
interval that could not practically
incorporate the augmented examination
into the current interval and would have
to perform that examination during the
first period of the next interval (Note:
The deferred augmented examination
may be used as a substitute for the
reactor vessel shell weld examination
normally scheduled for the interval in
which the deferred examination was
performed (§ 50.55a(g)(6)(ii)(A)(3).
therefore, the impact of deferring the
augmented examination will be
reduced); IDNS, which strongly supports
the NRC position regarding the
augmented examination of the reactor
vessel; and OCRE, which also strongly
supports the augmented examination
and notes that the examination will not
only provide an additional assurance of
safety, but will aid in understanding
aging degradation phenomena which
will assist licensees that wish to pursue
license renewal.

The NRC position with regard to the
augmented examination of the reactor
vessel, as previously stated in the
Supplementary Information to the
proposed rule, is that degradation of
reactor vessel materials has become
more of a concern recently, because: (1)
Results from irradiation surveillance
material tests show that certain reactor
vessel materials undergo greater
radiation damage than previously
expected, (2) indications from
operational data show that stress
corrosion cracking of BWR reactor
vessels is more probable than was
thought several years ago, and (3)
significant service induced cracking has
occurred in large vessels (i.e.,
pressurizer, steam generators) designed
and fabricated to the ASME Code. It is
the judgment of the NRC that because
of new information and previous limited
examinations of reactor vessels, there
may exist a substantially greater
potential for reactor vessel degradation,
in all areas of the reactor vessel, than
previously considered and that
maintenance of the level of protection
presumed by the regulations requires
more than compliance to existing
regulatory requirements. The NRC has
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determined that the augmented
examination of reactor vessels will
result in a substantial increase in the
overall protection of the public health
and safety, and that the costs of
implementation are justified in view of
the increased protection. The backfit
analysis required by 1 50.109,
"Backfitting," is provided as part of the
regulatory analysis that supports this
final rule.

However, the NRC agrees with
comments that additional flexibility and
specificity will improve implementation
of the augmented examination of reactor
vessel examination. To this end, the
augmented examination of reactor
vessel shell welds specified in this final
rule includes the following new
provisions and clarifications: (1) The
revocation of previously granted reliefs
is limited to those reliefs that deal with
the extent of volumetric examination of
reactor vessel shell welds; (2) the
augmented examination will be
performed in accordance with the
section XI edition and addenda
applicable to the inspection interval in
which the examination is actually
performed; (3) "essentially 100%" as
used in § 50.55a(g)(6)(ii)(A) means
"more than 90 percent of the
examination volume of each weld,
where the reduction in examination
volume is due to interference from
another component, or part geometry;"
(4f licensees that defer the augmented
examination to the next interval are
permitted to retain all existing approved
reliefs for the current interval; (5)
licensees with fewer than 40 months
remaining in the inspection interval in
effect when the rule becomes effective
are permitted to extend the interval in
accordance with the provisions of
section XI (1989 Edition) IWA-2430(d;
(6) licensees that are unable to satisfy
completely the requirements for the
augmented examination may request to
perform alternate examinations in
accordance with § 50.55a(g)(6)(ii)(A)(5).
These items are addressed individually
in the discussion below regarding
provisions of the augmented reactor
vessel shell weld examination.

Section 50.55a(g)(6)(ii) addresses
augmented inservice inspection
programs for those systems and
components for which the Commission
determines that added assurance of
structural reliability is necessary. For
that purpose, and consisent with the
discussion in this final rule,
§ 50.55a(g)(6)(ii)(A) has been added to
require expedited implementation of the
reactor vessel shell weld examinations
specified in the 1989 Edition of section
XI, Division 1, In item 131.10, "Shell

Welds," of Examination Category B-A,
"Pressure Retaining Welds in Reactor
Vessel," in Table 2500-1 of subsection
IWB, "Requirements for Class 1
Components of Light-Water Cooled
Power Plants."

In order to ensure the applicability of
the new augmented examination to all
licensees, I 50.55a(g){6)(ii)(A)(1) revokes
all previously granted reliefs relating to
the extent of volumetric examination of
the reactor vessel shell welds that apply
to examinations for the inservice
inspection interval that is in effect when
the rule becomes effective subject to a
specified modification. Limiting the
revocation of previously granted reliefs
to those that deal with the extent of the
volumetric examination permits the
retention of those approved reliefs that
deal with issues such as specification of
calibration blocks. Licensees that
choose to defer the augmented
examination to the next interval in
accordance with I 50.55a(g)(6)(ii)(A)(3)
should note that paragraph (iv) of that
section modifies the revocation of
approved reliefs to permit retention of
previously approved reliefs for the
current interval when the augmented
examination in deferred. This provision
recognizes that plants that previously
received relief from the section XI
reactor vessel shell weld examination
and satisfy the condition to defer the
augmented examination may find it
impractical to implement the section XI
examination during the current
inspection interval.

Section 50.55a(g)(6)(ii)(A)(2) requires
all licensees to implement the specified
augmented examination of reactor
vessels during the inspection interval in
effect when this rule becomes effective,
subject to conditions specified in
§ 50.55a(g)(6)(ii)(A)(3) and (4). Section
50.55a(g)(6)(ii)(A)(2) specifically permits
the use of the augmented examination,
when not deferred, as a substitute for
the reactor vessel shell weld
examinations scheduled for the
inspection interval in effect when the
rule becomes effective, an specifies
that, for the purpose of this rule,
"essentially 100 percent" as used in
Table IWB-2500-1 means "more than 90
percent of the examination volume of
each weld, where the reduced
examination volume is due to
interference from another component, or
part geometry." This is consistent with
section XI Code Case N-460. which
previously has been approved for use in
Regulatory Guide 1.147. It is recognized
that it may be necessary to implement a
combination of internal and external
diameter examinations to achieve
"essentially 100%" examination volume

coverage for each weld. A clarification
has been included in this section to note
that the augmented examination may be
used as a substitute for the reactor
vessel shell weld examination in the
interval in effect when the rule becomes
effective when the augmented
examination is not deferred. This is a
reinforcement of § 50.55a(g)(6)(ii)(A)(3).
as it appears in both the proposed and
final rule, which specifies that the
deferred examination may not be used
as a substitute for the reactor vessel
shell weld examination scheduled for
implementation during the inservice
inspection interval in effect when the
rule becomes effective.

The NRC recognizes that plants with
fewer than 40 months remaining in the
inspection interval when this rule
becomes effective may find it
impractical to implement the augmented
examination of the reactor vessel during
that inspection Interval. Therefore,
§ 50.55a(g)(6)(ii)(A)(3) permits plants
with fewer than 40 months remaining in
the inspection interval when this rule
becomes effective to defer the
augmented examination until the first
period of the next inspection interval.
However, this same paragraph
specifically prohibits the use of the
deferred augmented examination as a
substitute for reactor vessel shell weld
examinations scheduled for the
inspection interval in effect when the
rule becomes effective. The intent is to
ensure that the examinations are
deferred only when necessary and not
to have the rule encourAge a 40-month
delay in reactor vessel shell weld
examinations. Further,
§ 50.55a(g)(6)(ii)(A)(3) permits using the
deferred examination, with a condition,
as a substitute for reactor vessel shell
weld examinations scheduled for the
inspection interval in which the deferred
examinations are performed. The
condition is that subsequent reactor
vessel shell weld examinations for
successive inspection intervals be
performed in the first period of the
inspection interval. This condition is
necessary to prevent a potential 100-
month gap between reactor vessel shell
weld examinations. This gap would
occur if a plant used the deferred
examination performed in the first
period as a substitute for the scheduled
examination and then deferred the
examination for the next inspection
interval to the end of that interval as
permitted by section XI. In addition, this
section specifies that licensees with
fewer than 40 months remaining in the
inservice inspectioninterval in effect
when the rule becomes effective may
extend that interval In accordance with
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the provisions of section XI (1989
Edition) IWA-2430(d) to permit
implementation of the augmented
examination during the current interval.
It is not the intent of the NRC to permit
licensees in the second period of an
inspection interval to reduce the interval
length for the purpose of "being within
40 months of the end of the interval"
and, thereby, deferring the augmented
examination to the first period of the
subsequent interval.

Section 50.55a(g)(6)(ii)(A)(4) specifies
that a licensee that has either completed
or has scheduled an inspection of
essentially 100 percent of the length of
all Examination Category B-A shell
welds during the inservice inspection
interval in effect when the rule becomes
effective does not have to implement the
required augmented examination of the
reactor vessel shell welds. Primarily,
this paragraph is intended to permit
licensees who are in the first inspection
interval to use the essentially 100
percent reactor vessel shell weld
examination required for that interval
by section XI to satisfy the requirement
for the augmented examination of the
reactor vessel The technical objective
of the augmented examination will be
accomplished under these conditions.
These licensees will continue to apply
the current requirements of
§ 50.55a(g)(4) until the next inspection
interval when future examinations will
be performed based on ASME section
XI, 1989 Edition, or later Code edition
and addenda specified in § 50.55a(b).

The augmented examination specified
in § 50.55a(g)(6)(ii)(A) is not an ASME
Code requirement. It is a requirement
specifically developed and additionally
imposed by the Commission. Therefore,
except for the specific provisions in
§ 50.55a(g)(6)(ii)(A)(2) and (3) that
permit using the augmented examination
as a substitute for section XI required
reactor vessel shell weld examinations,
the closing out of an inservice Inspection
interval is not dependent on completion
of the augmented examination. In the
specific instance where the augmented
examination is deferred to the first
period of the next inspection interval.
the current inspection interval could be
closed out relative to reactor vessel
shell weld examinations by
implementing the regularly scheduled
reactor vessel shell weld examinations
as modified by previously approved
applicable relief requests for that
interval.

The NRC recognizes that as noted by
commentors, there may exist conditions
that prevent licensees from completely
satisfying the requirements for the
augmented reactor vessel shell weld

examination as specified in
§ 50.55a(g)(6)(ii)(A). For this reason,
§ 50.55a(g)(6)(ii)(A)(5) has been added to
permit licensees that make a
determination that they are unable to
completely satisfy the specified
augmented examination to propose and
use alternatives that have been
authorized by the NRC's Director of the
Office of Nuclear Reactor Regulation.

This final rule amends § 50.55a to
separate the requirements for inservice
testing from those for inservice
inspection by moving the requirements
for inservice testing to a separate
paragraph. Previously, § 50.55a(g),
"Inservice inspection requirements,"
specified the requirements for (1)
preservice and inservice examinations
for Class 1, Class 2, and Class 3
components and their supports, (2)
system pressure tests for Class 1, Class
2, and Class 3 components, and (3)
inservice testing of Class 1, Class 2, and
Class 3 pumps and valves. In order to
emphasize the importance of inservice
testing and to distinguish more clearly
its requirements from those of inservice
inspection, this final rule moves the
requirement for inservice testing from
§ 50.55a(g), "Inservice inspection
requirements," to a separate (previously
reserved) § 50.55a(f), which is titled
"Inservice testing requirements." All
existing requirements for inservice
examination and system pressure
testing are retained in § 50.55a(g).

There is overall favorable acceptance
of the separation of the requirements in
the regulation for inservice testing and
for inservice inspection. It is generally
believed by the commentors, as it is
believed by the NRC, that the separation
serves to clarify and emphasize the
requirements for inservice testing. Two
administrative changes were made in
the development of § 50.55a(f) relative to
existing § 50.55a(g). First,
§ 50.55a(f)(6)(ii) has been added to
indicate the Commission's intent to
impose an augmented inservice testing
program if added assurance of
operational readiness is deemed
necessary. This paragraph only
indicates intent and does not impose a
specific requirement. It does parallel the
existing § 50.55a(g)(6)(ii) which specifies
that the Commission may require an
augmented inservice inspection program
for systems and components for which it
deems that added assurance of
structural reliability is necessary. One
utility commentor expressed concern
that the addition of § 50.55a(f)(6)(ii)
would permit the Commission to impose
an augmented inservice testing program
without further justification. This Is not
the case. Any program for augmented

inservice testing will be fully justified
with a documented regulatory analysis
that includes the appropriate backfit
analysis. The intent of the NRC to
perform the necessary backfit analysis
is clearly demonstrated by the backfit
analysis that was performed to require
the augmented examination of the
reactor vessel that is specified in
§ 50.55a(g)(6)(ii)(A) of this final rule.

Second, this final rule includes the
addition of introductory text to
§ 50.55a(g) which states that the
requirements for inservice testing of
Class 1, Class 2, and Class 3 pumps and
valves are located in § 50.55a(f). This
change is necessary because the
placement of inservice testing
requirements into a separate § 50.55a(f),
as included in the proposed rule, would
have caused administrative
inconsistencies with regard to existing
references to § 50.55a(g) for inservice
testing in documents such as technical
specifications, safety analysis reports.
procedures, and records. With this
change, existing references to § 50.55a(g)
for inservice testing will refer the user to
§ 50.55a(f), where the specific
requirements for Inservice testing are
located. The NRC recommends that as
the governing documents are updated,
the direct reference to J 50.55a(f} be
incorporated, as appropriate.

Two editorial revisions, relative to the
previous § 50.55a(8), are included in the
new § 50.55a(f). These editorial
revisions: (1) Reserve § 50.55a(f)(3) (i)
and (ii) so that the structure of
§ 50.55a(f) will parallel that of
§ 50.55a(g) for the purpose of promoting
easier cross-referencing between the
two paragraphs; and (2) modify the
reference to 120-month inspection
interval in § 50.55a(g) to 120-month
interval in § 50.55a(f). because the term
"inspection interval," as used in Section
XI. is used only in the context of
inservice inspection. (The term "test
interval" was not used because, unlike
Inspection interval, the 120-month time
frame does not designate a period of
required actions for the testing program.
The 120-month Interval used in
§ 50.55a(f) and the 120-month inspection
interval used in § 50.55a(g) are
considered by the staff to be coincident
for the purpose of 120-month updating
requirements.)

A number of comments were received
regarding the scope of § 50.55a as
applied to pump and valve testing.
These comments ranged from
recommending that the scope of § 50.55a
be expanded to be gonsistent with the
scopes of OM part 6 and part 10, which
go beyond Class 1, Class 2, and Class 3
components, to recommending that the
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scope of § 50.55a be limited to ASME
Code classified components. One
commentor expressed concern that the
Supplementary Information in the
proposed rulemaking addressed Generic
Letter 89-04 in a way that seemed to
include the letter in the rulemaking. That
was not intended. To the contrary, the
intent of this rulemaking is to maintain
the existing scope of § 50.55a for pump
and valve testing. For plants whose
construction permits were issued on or
after January 1, 1971, that scope
constitutes Code classified components
as specified in existing § 50.55a(g) (2)
and (3) (i.e., § 50.55a(f) (2) and (3) by this
rulemaking). For those plants whose
construction permits were issued prior
to January 1. 1971, that scope constitutes
components of the reactor coolant
pressure boundary which must meet the
requirements applicable to components
that are classified as ASME Code Class
1, and other safety-related pumps and
valves which must meet the
requirements applicable to components
that are classified as ASME Code Class
2 or Class 3, as specified in existing
J 50.55a(g)(1) (i.e., § 50.55a(f)(1) by this
rulemaking). The reference to the
generic letter has not been included in
the final rule.

A number of comments were received
with regard to snubber testing which is
outside the scope of this rulemaking.
Commentors generally suggested that
ASME OM part 4, "Examination and
Performance Testing of Nuclear Power
Plant Dynamic Restraints (Snubbers),"
which is referenced in Subsection IWF
in the 1987 Addenda, 1988 Addenda and
1989 Edition of Section XI, be
incorporated by reference into § 50.55a.
Subsection IWF, "Component Supports,"
provides rules for the examination of
component supports, and the testing of
snubbers. Prior to the 1987 Addenda,
Subsection tWF provided self-contained
rules for the testing of snubbers. Section
50.55a does not specify requirements for
the testing of snubbers. This was
clarified by the separation of
requirements for inservice testing and
inservice inspection. Inservice testing
requirements specified in § 50.55a(f)
apply only to pumps and valves. The
testing requirements specified in OM
part 4 and referenced in Section XI
Subsection IWF article IWF-5000 are
not incorporated by reference into
§ 50.55a. Requirements for the testing of
snubbers are generally governed by
plant technical specifications. NRC is in
the process of initiating a proposed
rulemaking that would, among other
things, address the incorporation by
reference of the ASME OM Code, which
contains rules for pump, valve, and

snubber testing, into § 50.55a(f. The
NRC will as a part of this future
rulemaking determine the need for and
acceptability of endorsing the ASME
OM Code rules for snubber testing.
However, in accordance with
requirements for examination of
component supports specified in
§ 50.55a(g), licensees are required to
implement the rules for examination of
snubbers that are provided in OM part 4
as referenced in Subsection IWF Article
IWF-5000 in the applicable Section XI
addenda and edition of this final rule.

Section 50.55a(g) provides
requirements for selecting the ASME
Code edition and addenda of Section XI
to be complied with during the
preservice inspection (§ 50.55a(g)(3), for
plants whose construction permit was
issued on or after July 1, 1974); the initial
10-year inspection interval
(§ 50.55a(g)(4)(i)); and successive 10-
year inspection intervals
(i 50.55a(g)(4)(ii)). As noted in the final
rule codifying the most recent
amendment to § 50.55a (May 5, 1988; 53
FR 16051), paragraph IWA-2400 of
Section XI (as revised by the Winter
1983 Addenda) incorporated rules for
selecting the applicable edition and
addenda of Section XI during the
preservice inspection (IWA-2411), the
initial 10-year inspection interval (IWA-
2412), and successive 10-year inspection
intervals (IWA-2413). The criteria
provided in the regulations and Section
XI are effectively the same for the
preservice inspection and the successive
10-year inspection intervals, but differ
for the initial 10-year inspection interval.
In general, use of the Commission
requirements will result in the selection
of a more recent edition and addenda
than will use of the Section XI rules.
Satisfying the requirements of
§ 50.55a(g)(4)(i) for the initial 10-year
inspection interval will, in general, also
satisfy the rules of Section XI. Although
the Section XI requirements for selecting
editions and addenda remain unchanged
in the 1986 Addenda, 1987 Addenda,
1988 Addenda, and 1989 Edition, the
Commission is reaffirming its intent that
in all cases the existing requirements in
§ 50.55a(g) be the basis for selecting the
edition and addenda of Section XI to be
complied with during the preservice
inspection, the initial 10-year inspection
interval, and the successive 10-year
inspection intervals.

This final rule makes a number of
editorial changes to § 50.55a for the
purpose of adopting a standard
convention for imposing an obligation or
expressing a prohibition. In this
convention "shall" is used to impose an
obligation on an individual or legal

entity capable of performing the
required action, "must" is used as the
mandatory form when the subject of the
sentence is an inanimate object, and"may not" is used to impose a
prohibition. The following paragraphs
are amended solely to be consistent
with this convention: The introductory
paragraph to the section; paragraphs(a)(1), (a)(3), (b)(2)(iii), (b)(2J(iv), (g)(1),

(g)(3)(ii), (g)(3)(iii), (g)(3)(iv),
introductory paragraph to (g)(4), (g)(4)(i),(g)(4)(ii), (g)(5)(i), (g)(5)(iv), (g)(6)(i), (h),

and footnote 8. Other paragraphs are
amended for the same editorial reason,
but they also contain technical revisions
relevant to other parts of this final rule.
Section 50.55a(f) has been developed
consistent with the noted convention,

Subsection IWE, "Requirements for
Class MC Components of Light-Water-
Cooled Power Plants," was added to
Section XI, Division 1, in the Winter
1981 Addenda. Since § 50.55a does not
currently address the inservice
inspection of containments and the
scope of § 50.55a is not affected by this
final rule, the requirements of
Subsection IWE are not imposed upon
Commission licensees by this
amendment. The incorporation by
reference of Subsection IWE into
J 50.55a is presently the subject of a
separate rulemaking action. Section
50.55a(b)(2)(vi) is reserved for that
action.

The NRC previously alerted all
holders of operating licenses or
construction permits for nuclear power
reactors, through NRC Information
Notice No. 88-95 (IN 88-95), "Inadequate
Procurement Requirements Imposed by
Licensees on Vendors," to the potential
that inadequate licensee procurement
requirements or implementation by
vendors in supplying components under
the ASME Code could result in failure
by these vendors to fully implement 10
CFR part 50, Appendix B (Quality
Assurance Criteria). The problem, which
was revealed during routine NRC
inspections of vendors, resulted from the
belief by some vendor's that if an item
was exempted by the ASME Code from
Code requirements, the item was exempt
from all other regulatory requirements.
The apparent belief of some vendors
was that since NRC endorses the ASME
Code in its regulations and has accepted
the various exemptions, there are,
therefore, no other applicable regulatory
requirements. This belief is not
consistent with the NRC position. The
NRC reaffirms its position which, as
previously put forth in IN 88-95, states
that all safety-related items, even those
exempted from ASME Code
requirements, are required to be
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manufactured under a quality assurance
program that meets the requirements of
10 CFR part 50, appendix B.

Finding of No Significant Environmental
Impact: Availability

The Commission has determined
under the National Environmental Policy
Act of 1969, as amended, and the
Commission's regulations in subpart A
of 10 CFR part 51, that this rule is not a
major Federal action that significantly
affects the quality of the human
environment and therefore an
environmental impact statement is not
required.

This final rule is one part of a
regulatory framework directed to
ensuring pressure vessel integrity, and
the operational readiness of pumps and
valves. Therefore, in the general sense,
this rule will have a positive impact on
the environment. This rule incorporates
by reference into the NRC regulations
improved rules contained in the ASME
Code for the construction, inservice
inspection, and inservice testing of
components used in nuclear power
plants. In addition, this rule requires an
augmented examination of reactor
vessel shell welds to further ensure the
structural integrity of the reactor vessel.
The occupational exposures attributable
to the expanded reactor vessel
examinations contained in the ASME
Code and the augmented examination
are not expected to be significant
because exposures will be limited by the
use of remote examination equipment.
Occupational exposures associated with
the augmented reactor vessel
examination will be further limited by
provisions in the final rule that permit,
under certain conditions, the licensee to
satisfy the requirement for the
augmented examination by previously
scheduled or implemented reactor
vessel examinations, or by deferring the
examination to the next interval and
using the deferred examination as a
replacement for the previously
scheduled examination for that interval.
The actions required by applicants and
licensees to implement the final rule are
of an established nature that should not
increase the potential for a negative
environmental impact.

The environmental assessment and
finding of no significant impact on
which this determination is based are
available for inspection at the NRC
Public Document Room, 2120 L Street
NW. (Lower Level), Washington, DC.
Single copies of the environmental
assessment and the finding of no
significant impact are available from
Gilbert C. Mlllman, Division of
Engineering, Office of Nuclear
Regulatory Research, U.S. Nuclear

Regulatory Commission, Washington.
DC 20555, Telephone: (301) 492-3848.

Paperwork Reduction Act Statement

This final rule amends information
collection requirements that are subject
to the Paperwork Reduction Act of 1980
(44 U.S.C. 3501 et seq.). These
requirements were approved by the
Office of Management and Budget.
approval number 3150-0011.

The public reporting burden for this
collection of information is estimated to
average 42 hours per response, including
the time for reviewing instructions.
searching existing data sources,
gathering and maintaining the data
needed, and completing and reviewing
the collection of information. Send
comments regarding this burden
estimate or any other aspect of this
collection of information, including
suggestions for reducing this burden, to
the Information and Records
Management Branch (MNBB-7714), U.S.
Nuclear Regulatory Commission,
Washington, DC 20555, and to the Desk
Officer, Office of Information and
Regulatory Affairs, NEOB-3019, (3150-
0011), Office of Management and
Budget Washington. DC 20503.

Regulatory Analysis

The Commission has prepared a
regulatory analysis for this amendment
to the regulations. The analysis
examines the costs and benefits of the
alternatives considered by the
Commission. Interested persons may
examine a copy of the regulatory
analysis at the NRC Public Document
Room, 2120 L Street NW. (Lower Level),
Washington, DC. Single copies of the
analysis may be obtained from Mr. G.C.
Millman, Division of Engineering, Office
of Nuclear Regulatory Research, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555, Telephone (301)
492-3848.

Regulatory Flexibility Certification

In accordance with the Regulatory
Flexibility Act of 1980, 5 U.S.C. 605(b),
the Commission hereby certifies that
this rule will not have a significant
economic impact on a substantial
number of small entities. This rule
affects only the licensing and operation
of nuclear power plants. The companies
that own these plants do not fall within
the scope of the definition of "small
entities" set forth in the Regulatory
Flexibility Act or the Small Business
Size Standards set out in regulations
issued by the Small Business
Administration at 13 CFR part 121. Since
these companies are dominant in their
service areas, this rule does not fall
within the purview of the Act.

Backfit Analysis

The final rule incorporates by
reference a later edition and addenda to
Section []1, Division 1, and, with both a
technical and nontechnical modification,
Section XI, Division 1, of the ASME
Code: imposes an augmented
examination on reactor vessels: and
separates the requirements for inservice
inspection from those for inservice
testing.

The incorporation by reference into
the regulations of later editions and
addenda of Section III and Section X of
the ASME Code is not a backfit because
Section III requirements apply only to
new construction, except as voluntarily
implemented by licensees, and because
updated Section XI requirements are an
integral part of the longstanding
§ 50.55a(g)(4)(ii) requirement to update
inservice inspection and inservice
testing programs to reflect the
requirements of the latest edition and
addenda of Section XI incorporated by
reference in § 50.55a(b) 12 months prior
to the start of the 120-month inspection
interval, subject to specified limitations
and modifications. The technical
modification to part 10 of ASME/ANSI
OMa-1988 Addenda to ASME/ANSI
OM-1987 specified in I 50.55a(b)(2)(vii)
is not a backfit because it simply retains
an existing Section XI requirement for
containment isolation valve testing that
licensees now are required to implement
in accordance with J 50.55a(g). The
nontechnical modification specified in
§ 50.55a(b)(2)(viii) is not a backfit
because it only serves to properly
identify an incorrectly referenced
standard in Section XL

The NRC has concluded, based on the
analysis required by I 50.109(a)(3)
which is provided in the regulatory
analysis, that the backfit that will be
imposed by the augmented reactor
vessel examination specified in
§ 50.55a(g)(6)(ii)(A) will result in a
substantial increase in the overall
protection of the public health and
safety, and that the direct and indirect
costs of implementation are justified in
view of the increased protection.

The separation in the regulation of the
inservice inspection and inservice
testing requirements is an
administrative reorganization of J 50.55a
that has no impact on existing technical
requirements and, therefore, has no
effect on backfitting.

List of Subjects In 10 CFR Part 50

Antitrust. Classified information,
Criminal penalties, Fire protection,
Incorporation by reference,
Intergovernmental relations. Nuclear
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power plants and reactors, Radiation
protection, Reactor siting criteria,
Reporting and recordkeeping
requirements.

For the reasons set out in the
preamble and under the authority of the
Atomic Energy Act of 1954, as amended,
the Energy Reorganization Act of 1974,
as amended, and 5 U.S.C. 552 and 553,
the NRC is adopting the following
amendments to 10 CFR part 50.

PART 50-DOMESTIC LICENSING OF
PRODUCTION AND UTILIZATION
FACILITIES

1. The authority citation for part 50
continues to read as follows:

Authority: Secs. 102, 103, 104, 105, 161, 182,
183,186, 189, 68 Stat. 936, 937, 938, 948, 953,
954, 955, 956, as amended, sec. 234, 83 Stat.
1244, as amended (42 U.S.C. 2132, 2133, 2134,
2135, 2201, 2232, 2233, 2236, 2239, 2282); secs.
201, as amended 202, 206, 88 Stat. 1242, as
amended, 1244, 1246 (42 U.S.C. 5841, 5842,
5846).

Section 50.7 also issued under Pub. L 95-
601, sec. 10, 92 Stat. 2951 (42 U.S.C. 5851).
Section 50.10 also issued under secs. 101, 185,
68 Stat. 936, 955, as amended (42 U.S.C. 2131,
2235); sec. 102, Pub. L. 91-190, 83 stat. 853 (4Z
U.S.C. 4332). Sections 50.13, 50.54(dd) and
50.103 also issued under Sec. 108, 68 Stat. 939,
as amended (42 U.S.C. 2138). Sections 50.23,
50.35, 50.51, and 50.56 also issued under sec.
185, 68 Stat. 955 (42 U.S.C. 2235). Sections
50.33a, 50.55a and Appendix Q also issued
under sec. 102, Pub. L. 91-190, 83 Stat. 853 (42
U.S.C. 4332). Sections 50.34 and 50.54 also
issued under sec. 204, 88 Stat. 1245 (42 U.S.C.
5844). Sections 50.58, 50.91, and 50.92 also
issued under Pub. L 97-415, 96 Stat. 2073 (42
U.S.C. 2239). Section 50.78 also issued under
sec. 122, 68 Stat. 939 (42 U.S.C. 2152). Sections
50.80-50.81 also issued under sec. 164, 68 Stat.
954, as amended (42 U.S.C. 2234). Appendix F
also issued under sec. 187, 68 Stat. 955 (42
U.S.C. 2237).

For the purposes of sec. 223, 68 Stat. 958, as
amended (42 U.S.C. 2273); §§ 50.5, 50.46(a)
and (b), and 50.54(c) are issued under sec.
161b, 68 Stat. 948 as amended (42 U.S.C.
2201(b); § § 50.5, 50.7(a), 50.10(a)-{c), 50.34(a)
and (e). 50.44(a)-(c), 50.46(a) and (b), 50.47(b),
50.48(a), (c), (d), and (e), 50.49(a), 50.54(a), (i),
(i)(1), (1)-(n), (p), (q), (t), (v), and (y), 50.55(f),
50.55a(a), (c)-(e), (g), and (h), 50.59(c),
50.60(a), 50.62(b), 50.64(b), 50.65, and 50.80(a)
and (b) are issued under sec. 1611, 68 Stat.
949, as amended (42 U.S.C. 2201(i)): and
§ § 50.49(d), (h), and (j), 50.54(w), (z), (bb),
(cc), and (dd), 50.55(e), 50.59(b), 50.61(b),
50.62(b), 50.70(a), 50.71(a)-(c) and (e), 50.72(a),
50.73(a) and (b), 50.74, 50.78, and 50.90 are
issued under sec. 161o, 68 Stat. 950, as
amended (42 U.S.C. 2201(o)).

2. In § 50.55a, the introductory text,
paragraphs (a), (b)(1), the introductory
text of (b)(2), (b)(2)(iii), (b)(2)(iv)(A),
(g)(1), (g)(2), (g)(3) introductory text,
[g}(3}(i), (g}(3)(ii), (g)(4), (g)(5)(i),
(g)(5)(iv), (h). and footnote 8 are revised;
paragraphs (g)(3)(iii) and (g)(3)(iv) are

removed and reserved; paragraph
(b)(2)(vi) is added and reserved; and
paragraphs (b)(2)(vii), (b)(2)(viii), (f),
introductory text to (g), and (g)(6)(ii)(A)
are added to read as follows:

§ 50.55a Codes and standards.
Each operating license for a boiling or

pressurized water-cooled nuclear power
facility is subject to the conditions in
paragraphs (f) and (g) of this section and
each construction permit for a utilization
facility is subject to the following
conditions in addition to those specified
in § 50.55.

(a)(1) Structures, systems, and
components must be designed,
fabricated, erected, constructed, tested,
and inspected to quality standards
commensurate with the importance of
the safety function to be performed.

(2) Systems and components of boiling
and pressurized water-cooled nuclear
power reactors must meet the
requirements of the ASME Boiler and
Pressure Vessel Code specified in
paragraphs (b), (c), (d), (e), (f), and (g) of
this section. Protection systems of
nuclear power reactors of all types must
meet the requirements specified in
paragraph (h) of this section.

(3) Proposed alternatives to the
requirements of paragraphs (c), (d), (e),
(f}, (g), and (h) of this section or portions
thereof may be used when authorized by
the Director of the Office of Nuclear
Reactor Regulation. The applicant shall
demonstrate that:

(i) The proposed alternatives would
provide an acceptable level of quality
and safety, or

(ii) Compliance with the specified
requirements of this section would result
in hardship or unusual difficulty without
a compensating increase in the level of
quality and safety.

(b) * * *
(1) As used in this section, references

to Section III of the ASME Boiler and
Pressure Vessel Code refer to Section
III, Division 1, and include addenda
through the 1988 Addenda and editions
through the 1989 Edition.

(2) As used in this section, references
to Section XI of the ASME Boiler and
Pressure Vessel Code refer to Section
XI, Division 1, and include addenda
through the 1988 Addenda and editions
through the 1989 Edition, subject to the
following limitations and modifications:
* * * * *

(iii) Steam generator tubing (modifies
Article IWB-2000. If the technical
specifications of a nuclear power plant
include surveillance requirements for
steam generators different than those in
Article IWB-2000, the inservice
inspection program for steam generator

tubing is governed by the requirements
in the technical specifications.

(iv) Pressure-retaining welds in ASME
Code Class 2 piping (applies to Tables
IWC-2520 or IWC-2520-1, Category C-
F). (A) Appropriate Code Class 2 pipe
welds in Residual Heat Removal
Systems, Emergency Core Cooling
Systems, and Containment Heat
Removal Systems, must be examined.
When applying editions and addenda up
to the 1983 Edition through the Summer
1983 Addenda of Section XI of the
ASME Code, the extent of examination
for these systems must be determined
by the requirements of paragraph IWC-
1220, Table IWC-2520 Category C-F and
C-G, and paragraph IWC-2411 in the
1974 Edition and Addenda through the
Summer 1975 Addenda.

(vi) [Reserved]
(vii) Inservice testing of containment

isolation valves. When using Subsection
IWV in the 1988 Addenda or the 1989
Edition of Section XI, Division 1, of the
ASME Boiler and Pressure Vessel Code,
leakage rates for Category A
containment isolation valves that do not
provide a reactor coolant system
pressure isolation function must be
analyzed in accordance with paragraph
4.2.2.3(e) of part 10, and corrective
actions for these valves must be mhde in
accordance with paragraph 4.2.2.3(f) of
part 10 of ASME/ANSI OMa-1988
Addenda to ASME/ANSI OM-1987.

(viii) Section XI References to OM
Part 4, OM Part 6 and OM Part 10
(Table IWA-1800-1) When using Table
IWA-1600-1, "Referenced Standards
and Specifications" in the Section XI,
Division 1, 1987 Addenda, 1988
Addenda, or 1989 Edition, the specified
"Revision Date or Indicator" for ASME/
ANSI OM Part 4, ASME/ANSI part 6,
and ASME/ANSI part 10 shall be the
OMa-1988 Addenda to the OM-1987
Edition.

(f) Inservice testing requirements. (1)
For a boiling or pressurized water-
cooled nuclear power facility whose
construction permit was issued prior to
January 1, 1971, pumps and valves must
meet the test requirement of paragraphs
(f) (4) and (5) of this section to the extent
practical. Pumps and valves which are
part of the reactor coolant pressure
boundary must meet the requirements
applicable to components which are
classified as ASME Code Class 1. Other
safety-related pumps and valvep must
meet the requirements applicable to
components which are classified as
ASME Code Class 2 or Class 3.
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(2) For a boiling or pressurized water-
cooled nuclear power facility whose
construction permit was issued on or
after January 1, 1971, but before July 1,
1974, pumps and valves which are
classified as ASME Code Class I and
Class 2 must be designed and be
provided with access to enable the
performance of inservice tests for
operational readiness set forth in
editions of Section XI of the ASME
Boiler and Pressure Vessel Code and
Addenda 6 in effect 6 months prior to
the date of issuance of the construction
permit. The pumps and valves may meet
the inservice test requirements set forth
in subsequent editions of this code and
addenda which are incorporated by
reference in paragraph (b) of this
section, subject to the limitations and
modifications listed therein.

(3) For a boiling or pressurized water-
cooled nuclear power facility whose
construction permit was issued on or
after July 1, 1974:

(i) [Reserved]
(ii) [Reserved]
(iii) Pumps and valves which are

classified as ASME Code Class I must
be designed and be provided with
access to enable the performance of
inservice testing of the pumps and
valves for assessing operational
readiness set forth in Section XI of
editions of the ASME Boiler and
Pressure Vessel Code and Addenda 6
applied to the construction of the
particular pump or valve or the Summer
1973 Addenda, whichever is later.

(iv) Pumps and valves which are
classified as ASME Code Class 2 and
Class 3 must be designed and be
provided with access to enable the
performance of inservice testing of the
pumps and valves for assessing
operational readiness set forth in
Section XI of editions of the ASME
Boiler and Pressure Vessel Code and
Addenda s applied to the construction of
the particular pump or valve or the
Summer 1973 Addenda, whichever is
later.

(v) All pumps and valves may meet
the test requirements set forth in
subsequent editions of codes and
addenda or portions thereof which are
incorporated by reference in paragraph
(b) of this section, subject to the

6 ASME Code cases that have been determined
suitable for use by the Commission staff are listed
in NRC Regulatory Guide 1.84, "Design and Code
Case Aoceptability-ASME Section III Division 1."
NRC Regulatory Guide 1.85, "Materials Code Case
Acceptability-ASME Section III Division 1," and
NRC Regulatory Guide 1.147 "Inservice Inspection
Code Case Acceptability-ASME Section XI
Division 1. The use of other Code cases may be
authorized by the Director of the Office of Nuclear
Reactor Regulation upon request pursuant to
I 50,55a(a)(3).

limitations and modifications listed in
paragraph (b) of this section.

(4) Throughout the service life of a
boiling or pressurized water-cooled
nuclear power facility, pumps and
valves which are classified as ASME
Code Class 1, Class 2, and Class 3 must
meet the inservice test requirements,
except design and access provisions, set
forth in Section XI of editions of the
ASME Boiler and Pressure Vessel Code
and Addenda that become effective
subsequent to editions specified in
paragraphs (f)(2) and (f)(3) of this
section and that are incorporated by
reference in paragraph (b) of this
section, to the extent practical within
the limitations of design, geometry and
materials of construction of such
components.

(i) Inservice tests to verify operational
readiness of pumps and valves, whose
function is required for safety.
conducted during the initial 120-month
interval must comply with the
requirements in the latest edition and
addenda of the Code incorporated by
reference in paragraph (b) of this section
on the date 12 months prior to the date
of issuance of the operating license,
subject to the limitations and
modifications listed in paragraph (b) of
this section.

(ii) Inservice tests to verify
operational readiness of pumps and
valves, whose function is required for
safety, conducted during successive 120-
month intervals must comply with the
requirements of the latest edition and
addenda of the Code incorporated by
reference in paragraph (b) of this section
12 months prior to the start of the 120-
month interval subject to the limitations
and modifications listed in paragraph
(b) of this section.

(iii) [Reserved]
(iv) Inservice tests of pumps and

valves may meet the requirements set
forth in subsequent editions and
addenda that are incorporated by
reference in paragraph (b) of this
section, subject to the limitations and
modifications listed in paragraph (b) of
this section, and subject to Commission
approval. Portions of editions or
addenda may be used provided that all
related requirements of the respective
editions or addenda are met.

(5)(1) The inservice test program for a
'boiling or pressurized w~ter-cooled
nuclear power facility must be revised
by the licensee, as necessary, to meet
the requirements of paragraph (f)(4) of
this section.

(ii) If a revised inservice test program
for a facility conflicts with the technical
specification for the facility, the licensee
shall apply to the Commission for

amendment of the technical
specifications to conform the technical
specification to the revised program.
The licensee shall submit this
application, as specified in § 50.4, at
least 6 months before the start of the
period during which the provisions
become applicable, as determined by
paragraph (f)(4) of this section.

(iii) If the licensee has determined that
conformance with certain code
requirements is impractical for its
facility, the licensee shall notify the
Commission and submit, as specified in
§ 50.4. information to support the
determination.

(iv) Where a pump or valve test
requirement by the code or addenda is
determined to be impractical by the
licensee and is not included in the
revised inservice test program as
permitted by paragraph (f)(4) of this
section. the basis for this determination
must be demonstrated to the satisfaction
of the Commission not later than 12
months after the expiration of the initial
120-month period of operation from start
of facility commercial operation and
each subsequent 120-month period of
operation during which the test is
determined to be impractical

(6)(i) The Commission will evaluate
determinations under paragrapli (f)(5) of
this section that code requirements are
impractical. The Commission may grant
relief and may impose such alternative
requirements as it determines is
authorized by law and will not endanger
life or property or the common defense
and security and is otherwise in the
public interest giving due consideration
to the burden upon the licensee that
could result if the requirements were
imposed on the facility.

(i) The Commission may require the
licensee to follow an augmented
inservice test program for pumps and
valves for which the Commission deems
that added assurance of operational
readiness is necessary.

(g) Inservice inspection requirements.
Requirements for inservice testing of
Class 1, Class 2, and Class 3 pumps and
valves are located in i 50.55a(f).

(1) For a boiling or pressurized water-
cooled nuclear power facility whose
construction permit was issued prior to
January 1, 1971, components (including
supports) must meet the requirements of
paragraphs (g) (4) and (5) of this section
to the extent practical. Components
which are part of the reactor coolant
pressure boundary and their supports
must meet the requirements applicable
to components which are classified as
ASME Code Class 1. Other safety-
related pressure vessels, piping, pumps
and valves must meet the requirements
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applicable to components which are
classified as ASME Code Class 2 or
Class 3.

(2) For a boiling or pressurized water-
cooled nuclear power facility whose
construction permit was issued on or
after January 1, 1971, but before July 1,
1974, components (including supports)
which are classified as ASME Code
Class I and Class 2 must be designed
and be provided with access to enable
the performance of inservice
examination of such components
(including supports) and must meet the
preservice examination requirements set
forth in editions of Section XI of the
ASME Boiler and Pressure Vessel Code
and Addenda 6 in effect six months
prior to the date of issuance of the
construction permit. The components
(including supports) may meet the
requirements set forth in subsequent
editions of this code and addenda which
are incorporated by reference in
paragraph (b) of this section, subject to
the limitations and modifications listed
in paragraph (b) of this section.

(3) For a boiling or pressurized water-
cooled nuclear power facility whose
construction permit was issued on or
after July 1, 1974:

(i) Components which are classified
as ASME Code Class 1 must be
designed and be provided with access to
enable the performance of inservice
examination of such components and
must meet the preservice examination
requirements set forth in Section XI of
editions of the ASME Boiler and
Pressure Vessel Code and Addenda 6
applied to the construction of the
particular component.

(ii) Components which are classified
as ASME Code Class 2 and Class 3 and
supports for components which are
classified as ASME Code Class 1, Class
2, and Class 3 must be designed and be
provided with access to enable the
performance of inservice examination of
such components and must meet the
preservice examination requirements set
forth in Section XI of editions of the
ASME Boiler and Pressure Vessel Code
and Addenda s applied to the
construction of the particular
component.

(iii) [Reserved]
(iv) [Reserved]

(4) Throughout the service life of a
boiling or pressurized water-cooled
nuclear power facility, components
(including supports) which are classified
as ASME Code Class 1, Class 2 and
Class 3 must meet the requirements,
except design and access provisions and
preservice examination requirements,
set forth in Section XI of editions of the

ASME Boiler and Pressure Vessel Code
and Addenda that become effective
subsequent to editions specified in
paragraphs (g)(2) and (g)(3) of this
section and that are incorporated by
reference in paragraph (b) of this
section, to the extent practical within
the limitations of design, geometry and
materials of construction of the
components.

(i) Inservice examinations of
components and system pressure tests
conducted durin the initial 120-month
inspection interval must comply with the
requirements in the latest edition and
addenda of the Code incorporated by
reference in paragraph (b) of this section
on the date 12 months prior to the date
of issuance of the operating license,
subject to the limitations and
modifications listed in paragraph (b) of
this section.
I (ii) Inservice examination of
components and system pressure tests
conducted during successive 120-month
inspection intervals must comply with
the requirements of the latest edition
and addenda of the Code incorporated
by reference in paragraph (b) of this
section 12 months prior to the start of
the 120-month inspection interval,
subject to the limitations and
modifications listed in paragraph (b) of
this section.

(ii) Inservice examination of
components and system pressure tests
conducted during successive 120-month
inspection intervals must comply with
the requirements of the latest edition
and addenda of the Code incorporated
by reference in paragraph (b) of this
section 12 months prior to the start of
the 120-month inspection interval,
subject to the limitations and
modifications listed in paragraph (b) of
this section.

(iii) [Reserved]
(iv) Inservice examination of

components and system pressure tests
may meet the requirements set forth in
subsequent editions and addenda that
are incorporated by reference in
paragraph (b) of this section, subject to
the limitations and modifications listed
in paragraph (b) of this section, and
subject to Commission approval.
Portions of editions or addenda may be
used provided that all related
requirements of the respective editions
or addenda are met.

(5)(i) The inservice inspection
program for a boiling or pressurized
water-cooled nuclear power facility
must be revised by the licensee, as
necessary, to meet the requirements of
paragraph (g)(4) of this section.

(iv) Where an examination "
requirement by the code or addenda is
determined to be impractical by the
licensee and is not included in the
revised inservice inspection program as
permitted by paragraph (g)(4) of this
section, the basis for this determination
must be demonstrated to the satisfaction
of the Commission not later than 12
months after the expiration of the initial
120-month period of operation from start
of facility commercial operation and
each subsequent 120-month period of
operation during which the examination
is determined to be impractical.

(6) * * *
(ii) * * *

(A) Augmented examination of
reactor vessel.

(1) All previously granted reliefs
under § 50.55a to licensees for the extent
of volumetric examination of reactor
vessel shell welds specified in Item
B1.10 of Examination Category B-A,
"Pressure Retaining Welds in Reactor
Vessel," in Table IWB-2500-1 of
Subsection IWB in applicable edition
and addenda of Section XI, Division 1,
of the ASME Boiler and Pressure Vessel
Code, during the inservice inspection
interval in effect on September 8, 1992
are hereby revoked, subject to the
specific modification in
§ 50.55a(g)(6)(ii)(A)(3)(iv) for licensees
that defer the augmented examination in
accordance with § 50.55a(g)(6)(ii)(A)(3).

(2) All licensees shall augment their
reactor vessel examination by
implementing once, as part of the
inservice inspection interval in effect on
September 8, 1992, the examination
requirements for reactor vessel shell
welds specified in Item B1.10 of
Examination Category B-A, "Pressure
Retaining Welds in Reactor Vessel," in
Table IWB-2500-1 of Subsection IWB of
the 1989 Edition of Section XI, Division
1, of the ASME Boiler and Pressure
Vessel Code, subject to the conditions
specified in § 50.55a(g)(6)(ii)(A)(3) and
(4). The augmented examination, when
not deferred in accordance with the
provisions of § 50.55a(g)(6)(ii)A(3), shall
be performed in accordance with the
related procedures specified in the
Section XI edition and addenda
applicable to the inservice inspection
interval in effect on September 8, 1992,
and may be used as a substitute for the
reactor vessel shell weld examination
scheduled for implementation during the
inservice inspection interval in effect on
September 8, 1992. For the purpose of
this augmented examination,
"essentially 100% as used in Table IWB-
2500-1 means more than 90 percent of
the examination volume of each weld,
where the reduction in coverage is due
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to interference by another component,
or part geometry.

(3) Licensees with fewer than 40
months remaining in the inservice
inspection interval in effect on
September 8, 1992 may defer the
augmented reactor vessel examination
specified in § 50.55a(g)(6)(ii)(A)(2) to the
first period of the next inspection
interval under the following conditions:

(ij The deferred augmented
examination may not be used as a
substitute for the reactor vessel shell
weld examination scheduled for
implementation during the inservice
inspection interval in effect on
September 8, 1992.

(h) The deferred augmented
examination may be used as a substitute
for the reactor vessel shell weld
examination normally scheduled for the
inspection interval in which the deferred
examination is performed.

(iii) If the deferred augmented
examination is used as a substitute for
the normally scheduled reactor vessel
shell weld examination, subsequent
reactor vessel shell weld examinations
must be performed during the first
period of successive inspection
intervals.

(iv) Licensees that defer the
augmented examination, as permitted
herein, may retain all previously granted
reliefs that otherwise would be revoked
by § 50.55a(g)(6)(ii)(A)(1) for the
inservice inspection interval in effect on
September 8, 1992.

(v) Licensees with fewer than 40
months remaining in the inservice
inspection interval in effect on
September 8, 1992 may extend that
interval in accordance with the
provisions of Section XI (1989 Edition)
IWA-2430(d) for the purpose of
implementing the augmented
examination during that interval.

(w) The deferred augmented
examination shall be performed in
accordance with the related procedures
specified in the Section XI edition and
addenda applicable to the inspection
interval in which the augmented
examination is performed.

(4) The requirement for augmented
examination of the reactor vessel may
be satisfied by an examination of
essentially 100 percent of the reactor
vessel shell welds specified in
§ 50.55a(g){6)(ii)(A)(2) that has been
completed, or is scheduled for
implementation with a written
commitment, or is required by
§ 50.55a(g)(4)(i), during the inservice
inspection interval in effect on
September 8, 1992.

(5) Licensees that make a
determination that they are unable to
completely satisfy the requirements for

the augmented reactor vessel shell weld
examination specified in
§ 50.55a(g)(61(ii)(A) shall submit
information to the Commission to
support the determination and shall
propose an alternative to the
examination requirements that would
provide an acceptable level of quality
and safety. The licensee may use the
proposed alternative when authorized
by the Director of the Office Of Nuclear
Reactor Regulation.

(h) Protection systems.-For
construction permits issued after
January 1, 1971, protection systems must
meet the requirements set forth in
editions or revisions of the Institute of
Electrical and Electronics Engineers
Standard: "Criteria for Protection
Systems for Nuclear Power Generating
Stations," (IEEE-279) in effect 7 on the
formal docket date S of the application
for a construction permit. Protection
systems may meet the requirements set
forth in subsequent editions or revisions
of IEEE-279 which become effective.

Dated at Rockville, Maryland, this 15th day
of July 1992.

For the Nuclear Regulatory Commission.
James M. Taylor,
Executive Director for Operations.
[FR Doc. 92-18481 Filed 8-5-92: 8:45 am]
BILIN CODE 7590-01-M

FEDERAL RESERVE SYSTEM

12 CFR Part 226
[Regulation Z, Docket No. R-0743]

Truth In Lending; Home Equity
Disclosure Rules

AGENCY: Board of Governors of the
Federal Reserve System.
ACTION: Final rule.

SUMMARY: The Board is amending
Regulation Z (Truth in Lending) to
provide that depository institutions may
retain the right to demand payment of a
home equity line of credit extended to
their own executive officers when

7 For purposes of this regulation the proposed
IEEE 279 became "in effect" on August 30,1908, and
the revised issue IEEE 279--1971 became "in effect"
on June 3, 1971. Copies may be obtained from the
Institute of Electrical and Electronics Engineers,
United Engineering Center. 345 East 47th St., New
York, NY 10017. Copies are available for inspection
at the Commission's Technical Library, Phillips
Building. 7920 Norfolk Avenue, Bethesda, Maryland.
s Where an application for a construction permit

is submitted in four parts pursuant to the provisions
of § 2.101(a-1) and Subpart F of Part 2 of this
chapter, "the formal docket date of the application
for a construction permit" for purposes of this
section is the date of docketing of the information
required by § 2.101(a-1), (2), or (3), whichever is
later

required by federal law;, and not
changing the rules in Regulation Z that
set forth the way creditors disclose
discounted initial rates and certain
payment examples for home equity
lines. The rules in question relate to the
Home Equity Loan Consumer Protection
Act of 1988, which requires creditors to
provide consumers with information for
open-end credit plans secured by the
consumer's dwelling, and places certain
substantive limitations on the way in
which those lines may be structured.
With regard to the amendment,
depository institutions that currently
include such a provision in their
executive officer's contracts will not be
affected by this amendment. The
approach adopted by the Board for
disclosure of the discounted initial rate
and certain payment examples has been
examined by the U.S. Court of Appeals
for the District of Columbia Circuit in
recent litigation, and remanded to the
Board for further consideration. After
such reconsideration and analysis of the
comment letters, the Board has decided
to retain the existing rules.
EFFECTIVE DATE: July 29, 1992, but
compliance optional until October 1,
1993.
FOR FURTHER INFORMATION CONTACT*
Leonard Chanin, Senior Attorney.
Division of Consumer and Community
Affairs, at (202) 452-3667 or (202) 452-
2412; for the hearing impaired only,
contact Dorothea Thompson,
Telecommunications Device for the
Deaf, at (202) 452-3544, Board of
Governors of the Federal Reserve
System, Washington, DC 20551.
SUPPLEMENTARY INFORMATION:

(1) Background

The Home Equity Loan Consumer
Protection Act was enacted in
November 1988. On January 23,1989, the
Board published for comment a
proposed rule to implement the statute
(54 FR 3063) and on June 9, 1989,
adopted a final rule (54 FR 24070).
Compliance with the regulation was
mandatory as of November 7, 1989.

On November 1. 1989, Consumers
Union filed suit against the Board
challenging certain aspects of the
regulation.' The U.S. District Court for

I Among other issues, Consumer Union
challenged the provision in the regulation permitting
creditors to suspend advances of credit during any
period the rate cap is reached. Consumers Union
also challenged the part of the regulation permitting
creditors to give disclosures about any "repayment-
period--that is. when advances are no longer made
and the consumer is paying off the amount
borrowed-at the time the repayment period begins.
rather than at the time of application, in March 1990

Continued
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the District of Columbia issued a
decision in favor of the Board on several
aspects of the lawsuit in May 1990.
Consumers Union v. Federal Reserve
Board (736 F. Supp. 337). Consumers
Union appealed that decision to the U.S.
Court of Appeals for the District of
Columbia Circuit. In July 1991, the Court
of Appeals issued its opinion, deciding
in favor of the Board on four of the
issues presented on appeal, and
remanding to the Board for further
consideration two other issues.
Consumers Union v. Federal Reserve
Board (938 F.2d 266). The two issues
deal with how creditors disclose a
"teaser" or initial discounted rate, and
the payment examples that must be
provided in the preapplication
disclosures. On December 30, 1991, the
Board published a proposed rule seeking
comment on whether the regulation
should be amended (56 FR 67233). The
Board also requested comment on a
third issue, unrelated to the litigation,
concerning the conflict between section
22 of the Federal Reserve Act, which
regulates member bank loans to
executive officers, and the substantive
rules contained in the home equity
statute.

The Board received 84 comments on
the proposal. Based on a review of the
comments and further analysis the
Board is revising the regulation relating
to credit extended to executive officers,
but is leaving unchanged the provisions
dealing with discounted rates and the
payment examples.

Section 105(d) of the Truth in Lending
Act provides that amendments to
Regulation Z shall have an effective
date of October 1, and must be
promulgated at least six months before
that date. Thus, in the present case the
Board believes an October 1, 1993
effective date is required by the statute.

(2) Amendments to Regulation Z

(i) Teaser rate provision. The home
equity statute provides that creditors
must state any initial "teaser" or
discounted rate in the preapplication
disclosures. Specifically, the statute
states 111f an initial annual percentage
rate is offered which is not based on an
index-

(i) A statement of such rate and the
period of time such initial rate will be in
effect.

In the final regulations implementing
the statute, the Board did not require

the Board published a proposed rule to amend the
regulation relating to the rate cap and delayed
timing issues. (56 FR 10465, March 21, 190) In
September 1990 the Board adopted a final rule (55
FR 38310, September 1& 1990) (correction notice at
55 FR 39538. September 27. 1990) on these two
issues.

that the exact amount of the discounted
rate be stated. Instead, creditors were
required to disclose the fact that the
initial rate is discounted, state the
period of time the rate will be in effect,
and alert consumers to "ask about" the
current discounted rate. In its briefs to
the District Court and the Court of
Appeals, the Board stated that the
regulation diverged from the statutory
language in reliance on the Board's
"exception" authority.

The Truth in Lending Act grants the
Board broad authority in implementing
the statute. Section 105 of the act
provides that implementing regulations
may contain such classifications,
differentiations, or other provisions, and
may provide for such adjustments and
exceptions for any class of transactions,
as in the judgment of the Board are
necessary or proper to effectuate the
purposes of [the Truth in Lending Act),
to prevent circumvention or evasion
thereof, or to facilitate compliance
therewith. (Emphasis added.)

The Court of Appeals noted that the
issue of the Board's exception authority
had been raised for the first time during
the course of the litigation, and had not
been passed upon in the first instance
by the Board itself. The Court thus
remanded this portion of the regulation
to the Board, to allow it to identify the
scope of its exception authority under
the Truth in Lending Act, to decide how
broad the "class of transactions" can be
that is exempted, and to decide whether
an exception was necessary or
appropriate in the case of the teaser rate
provision.

In December 1991. the Board solicited
comment on the teaser rate disclosure
and whether the regulation should be
amended to require disclosure of the
exact teaser rate in the early
disclosures. The Board also requested
comment on whether an exception is
necessary or appropriate in the case of
the discounted initial rate disclosure.
The Board asked commenters to explain
why stating the amount of time any
discount is in effect (which is required
by the regulation) does not raise the
same problems as requiring the amount
of the discount to be stated. The Board
also solicited comment on whether the
use of ranges to state the discount
would be desirable.

Of the sixty-seven commenters who
discussed the discount issue, fifty-seven
stated the Board should not change the
rules dealing with initial discounted
rates. A number of commenters stated
that if creditors were required to state
the exact amount of the discount in the
early disclosures they might discontinue
offering such a feature, due to the need

to frequently update forms. Several
commenters stated that reprinting
disclosures every time a discount
changed would impose significant costs,
substantially increase the potential for
errors in printing and distributing new
forms, and raise additional liability
risks.

Several commenters noted that in a
rapidly changing rate environment
creditors would have to update the
preprinted forms on a frequent basis,
imposing significant printing, I

administrative, and distribution costs
that would be passed on to consumers.
Commenters stated that these increased
costs greatly outweighed any benefits
consumers might derive from receiving
the specific discount. Commenters also
noted practical problems that would
arise if the exact amount of the discount
had to be stated. Commenters stated
that it could take months to prepare the
preprinted disclosures and, if the
discount had to be preprinted, the
institution might want to change the
discount by the time the new forms were
ready for distribution.

Ten commenters stated that the Board
should change its rule, and require
creditors to state the exact amount of
the discount in the preapplication
disclosures. In general, these
commenters felt consumers needed to
know the precise amount of the diicount
at this early stage to be able to
accurately compare accounts. These
commenters stated that without this
figure consumers could not determine
which of two (or more) plans offers the
better deal.

Based on a review of the comment
letters and further analysis the Board is
retaining the current rule in the
regulation dealing with initial
discounted rates. The Board believes the
current approach provides the
information that is most useful to
consumers about discounted rates (that
is, the fact that the initial rate is
discounted, the temporary nature of the
discount, and a reminder to ask for
current rates). The Board believes this
approach fulfills Congress' intent to
ensure that applicants know the most
important features of home equity lines,
and is an appropriate case for making
an adjustment to the statutory provision.
The Board believes that requiring
creditors to state the exact amount of
any initial discounted rate in the
preapplication disclosures could cause
consumers to suffer adverse
consequences.

The Board believes if creditors were
required to state the exact amount of the
discount many creditors might eliminate
this feature from their plans, thus
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reducing choices (particularly lower-cost
alternatives) available to consumers.
For those that continued to offer
discounted plans, the Board believes the
costs incurred in complying (which
would ultimately be paid by the
consumer) would vastly exceed the
benefits consumers derive from the
disclosure.

The Board notes that the regulation
requires creditors to inform consumers
that the rate is temporary and the length
of time it is in effect with the early
preprinted disclosures. In addition,
creditors must disclose to consumers the
exact amount of any discounted initial
rate with other information given prior
to consummation, under § 226.6 of the
regulation. Finally, lenders have an
incentive to let the consumer know the
amount of the discount since the
purpose of a discounted rate program is
to encourage consumers to open a home
equity line.

As mentioned earlier, the Board asked
commenters to explain why stating the
amount of the discount raised a problem
when creditors must state the time a
discount is in effect. Several
commenters stated that providing the
time a discount is in effect was not a
problem since programs are typically
offered for a standard period of time,
such as six months or one year.
Commenters distinguished this
requirement from stating the exact
discount since the latter figure could and
often did change frequently.

The Board also solicited comment on
whether consumers would benefit by
having the discount stated as a range.
Commenters stated that providing a
range for a discount might be more
workable for creditors than stating the
exact amount of the discount, but would
be of little benefit to the consumer, since
the consumer would have to contact the
creditor anyway to find out the exact
amount of the discount. The Board
believes this approach would provide
limited value to consumers, and is not
adopting it.

(ii) Payment examples issue.The
statute requires three types of payment
examples to be provided for home
equity plans: (1) An example showing
the minimum periodic payment and
amount of time needed to repay the line,
based on a $10,000 balance and a recent
annual percentage rate (the "minimum
payment" example); (2) a statement of
the minimum periodic payment based on
a $10,000 balance when the maximum
annual percentage rate is in effect (the
"worst case" example); and (3) an
historical table, based on a $10,000
extension of credit, showing how annual
percentage rates and payments would
have been affected by index value

changes over the most recent 15 year
period (the "historical example"). The
statute provides that the worst case
example and the historical example
must be stated for "each repayment
option" under the plan.

In implementing the statute, the Board
chose to allow creditors to provide
representative examples of the various
payment options offered, rather than
requiring separate examples for each
payment option. (See comments
5b(d)(5)(iiiH2), 5b(d)(12)(x)-1, and
5b(d)(12)(xi)-7 of the Official Staff
Commentary.) Under this rule, no matter
how many payment options were
offered, creditors would never have to
disclose more than three minimum
payment examples, three worst case
examples, and three historical
examples. In its briefs to the District
Court and Court of Appeals the Board
noted that requiring a worst case
example and historical example for
every payment option offered would
result in "information overload" and
would likely lead lenders to reduce the
options offered to consumers. The briefs
argued that the Board adopted its rule
pursuant to its exception authority.
Again, the Court of Appeals remanded
this issue to the Board because the issue
of the Board's exception authority under
the Truth in Lending Act had not been
developed in the rulemaking record, but
was raised only in litigation.

In its December 1991 proposal, the
Board solicited comment on whether the
payment example rule should be revised
to require an example for each payment
option. Sixty-four commenters
addressed this issue. Sixty of them
stated that Board should not amend the
regulation to require payment examples
for all payment options offered. Four
commenters stated that the Board
should require such examples and
argued that consumers needed such
information to make informed decisions
about home equity plans.

Based on a review of comment letters
and further analysis, the Board is
retaining the payment example rules as
written. The Board believes the
approach adopted provides consumers
with the information needed to compare
accounts. The use of representative
examples, when coupled with a
complete description of the minimum
payment requirements and other
disclosures, provides consumers with
the most useful information.

The Board believes if creditors were
required to provide a 15-year historical
example and "worst case" example for
every payment opllon offered, many
creditors would eliminate choices of
payment plans provided to consumers.
A number of commenters stated that

they would reduce options available if
they had to provide a 15-year historical
example, minimum payment example
and worst case example for every
option, due to the expense, risk of error,
and potential liability involved in
providing such information. For
example, one commenter stated it
permits consumers to make payments of
interest and a fixed amount of
principal-with the consumer deciding
how much principal to pay. If this
creditor had to provide three payment
examples for each option given to the
consumer, this could require hundreds of
examples.

For those creditors that choose to
provide numerous payment choices, the
Board believes providing three examples
for each option would produce an
overwhelming amount of information.
Several commenters pointed out this
fact. The Board believes In such cases
consumers may be overwhelmed with
the sheer amount of information, and
not read the disclosures, or not read the
most important pieces of information,
such as the index used to make rate
adjustments. Such a result would be
antithetical to the Congress' purpose in
enacting the law. Therefore, the Board
believes this is an appropriate case for
the exercise of its authority to make an
exception to the statutory requirements.

The Board recognizes that examples,
by their nature, cannot capture precisely
what a particular consumer's payments
under a particular plan will be. The
examples are based on an assumed
$10,000 extension of credit. Obviously, if
a consumer's line of credit is greater
than that, the payment examples will
not reflect his or her actual payments,
regardless of how many examples are
provided. Examples are illustrative, and
providing a huge number of examples
will not necessarily assist consumers in
choosing a plan.

The Board also notes that the
regulation requires creditors to
narratively describe every payment
option given to consumers, and this
ensures that consumers have a full
description of the choices offered. This
information describing the payment
provisions is given a second time to
consumers before they open the plan.
(See § 226.6(e)(2).)

(iii) Use of Exception Authority. As
mentioned earlier, section 105 of the
Truth in Lending Act grants the Board
broad authority in implementing the
statute. The Supreme Court has
recognized this broad delegation of
authority to the Board. The Court has
stated: "[blecause of their complexity
and variety * * * credit transactions
defy exhaustive regulation by a single
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statute. Congress therefore delegated
expansive authority to the Federal
Reserve Board to elaborate and expand
the legal framework governing
commerce in credit."'

The Board is using its "exception
authority" to address three
circumstances: disclosure of information
about an initial discounted rate,
disclosure of a historical example for
payment options, and disclosure of the
'worst case" example for payment
options. The Board believes these
exceptions are necessary and proper to
accomplish the purposes of the act and
facilitate compliance and fall within the
limits on its authority to make
exceptions.

The Board believes that, while its
authority to make exceptions is broad,
the authority does have limits. The
Board does not take the view that it is
permitted to radically undermine the
Congress' purpose in enacting key
elements of a statutory scheme, even if
the Board strongly disagreed with the
wisdom of the Congress' decision. The
Board does believe it is authorized to
fashion rules that are faithful to the
essential purposes of the law and that
take account of the needs and capacity
of both consumers and creditors.

The home equity statute and
implementing regulation require
creditors to provide a significant amount
of information to consumers about the
home equity line offered by the creditor.
Depending on the type of features of a
specific creditor's plan (such as multiple
payment options and variable rate
provisions) over 50 facts may be
required to be disclosed to consumers
(in addition to a 15-year historical
example which shows index values,
annual percentage rates and payments).

The Board believes that use of its
exception authority is warranted In the
case of the discount issue for several
reasons. First, if the exact discount were
required to be disclosed, the Board
believes many creditors would stop
offering discounted plans. Due to the
critical compliance problems-the
inability to provide updated rate
information with the preprinted
disclosures to respond to market and
competitive conditions-a result of such
a requirement would likely be fewer
choices to consumers and, in particular.
the loss to consumers of lower rate

2 Ford Motor Credit Co. v. Milhollin. 444 U.S. 555.
50-0 (1980). The Court also noted that. "Itlhe

concept of 'meningful disclosure' that animates
TILA * ' "cannot be applied in the abstract.
Meaningful disclosure does not mean more
disclosure. Rather. It describes a balance between
'competing consideration of complete disclosure
* * * and the need to avoid' ' information
overload].' "Id. at 508 (emphasis in original).

alternatives. The Board believes some
creditors would eliminate this option
from their plans due to the increased
risk of error and liability. Second,
consumers might be misled if they rely
on a discounted rate that turned out to
be effective for only a short time after
the disclosures were provided.' If an
exact figure were given, a consumer
would receive information that is
accurate when provided, but the
discount could change if the consumer
did not apply for the plan soon after
receiving the disclosures. 4

Third, the Board believes the key
information the consumer needs is not
the initial rate, but the fact that it is only
temporary. Placing too much emphasis
on the initial rate could diminish the fact
that such a rate canpot be relied on for
the long term. Finally, costs of
complying with such a rule would be
significant. Forms might have to be
frequently changed at great expense to
creditors. For those that continued to
offer such plans the Board believes the
costs of complying with such rules
would greatly exceed any consumer
benefits.

With regard to the rule dealing with
payment examples, the Board is making
an adjustment for two categories of
payment options. s For that class of
transactions that permit payment of a
fixed percentage or fixed fraction of the
outstanding balance, the Board is not
requiring a 15-year historical example
and worst case example for every
possible payment choice within that
category, but just one representative
example. Similarly, for that class of
transactions that permit payment of, for
example, a specified dollar amount plus
accrued finance charges, the Board is
not requiring a 15-year historical
example and worst case example for
every possible payment choice within
that category.

2 While disclosures must be accurate when
provided. creditors are not required to guarantee
any terms for the plan. as is reflected by the
disclosure in I 2206.Sb(d(2)(i) concerning terms
subject to change.

4 In this case, consumers would likely have to call
the institution to ensure that the rate is still
available. Alternatively. an institution could be
required to guarantee the rate and include a date
identifying how long it Is available. Since
discounted rates are a function of competitive and
other factors, however. it might be very difficult for
an Institution to accurately predict how long a rate
will be made available to the public. This could lead
institutions to commit to only a short time period, in
order to retain the option of offering a less favorable
discount in light of competitive or market
conditions. Consumers would derive little benefit
from having a discounted rple disclosed if they
ultimately had to call institutions to verify the
current rate anyway.

' The Board is not exempting that class of
payment plans that permit payment of only accrued
finance charges ("interest-only" transactions).

The Board believes use of its
exception authority is warranted in the
case of the 15-year historical example
and worst case example for several
reasons. First, the Board believes that if
creditors were required to provide these
examples for every payment option
offered, the result would be that many
lenders would reduce the payment
choices provided to consumers. Due to
the complexity and costs in complying,
and the increased risk of error and
liability, many creditors would eliminate
choices currently offered to consumqrs.
Second, the Board believes providing a
multitude of examples would likely
obscure important information, such as
the index used for the plan, and for
those creditors that choose to continue
offering multiple payment options,
consumers might not read the
voluminous disclosures or might miss
the most important terms of the plan.
The Board believes providing multiple
payment examples, beyond those
already required by the regulation,
would overload the consumer with
information.6 Third. the Board believes
the costs of complying with such a rule
would be tremendous and greatly
exceed any consumer benefits. This is
especially true siace the examples are
not intended to demonstrate the exact
payment that will be made by the
consumer under the plan. but rather to
provide a general sense of the impact of
rate changes on the minimum payments.

(IV) Home equity lines and executive
offices. The home equity statute
provides that a creditor may not
terminate and demand payment of a line
of credit except in three'specified
circumstances: Fraud, failure of the
consumer to make payments, and action
by the consumer that impairs the
security for the plan. The regulation
implementing this provision provides
that a creditor may not include in its
contract a provision permitting it to
terminate and accelerate the balance
due except for these situations. (See
§ 226.5b(f)(2) and the accompanying
Official Staff Commentary.)

Section 22(g) of the Federal Reserve
Act establishes rules relating to loans to
executive officers by member banks.
The law provides that a member bank
may extend credit to its own executive
officers provided "it is on condition that
it shall become due and payable on
demand of the bank" any time the
person i' indebted to any other bank in

0 It is worth noting that the information required
by Regulation Z Is in addition to Information a
creditor includes In Its contract with the consumer,
the deed accompanying the transaction, any state
law-mandated disclosures, and other federal
disclosures.
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an amount in excess of that prescribed
by the appropriate federal banking
agency. Shortly after the Board
considered the current proposal (but
prior to publication in the Federal
Register), the Federal Deposit Insurance
Corporation Improvement Act (FDICIA)
of 1991 was enacted. Section 306 of
FDICIA provides that the provisions in
section 22(g) of the Federal Reserve Act
apply to savings associations and
nonmember insured banks. Thus,
member banks, savings associations and
nonmember insured banks that extend
credit to their executive officers must
retain the ability to call the loan in the
circumstances set out in section 22(g) of
the Federal Reserve Act.7

Regulation 0 (12 CFR part 215), which
implements the Federal Reserve Act,
provides that a member bank making
loans to any of its executive officers
shall retain the right to call the loan any
time the officer is indebted to any other
bank in excess of 2.5% of the member
bank's capital and unimpaired surplus
or $25,000 (whichever is higher), but in
all cases any amount over $100,000.8
The statute and implementing regulation
are intended to limit the risks of insider
lending and to implement important
safety and soundness policies.

If the home equity statute and section
22(g) of the Federal Reserve Act (and
section 306 of FDICIA) were given full
effect, they could be read as effectively
prohibiting home equity lines by
member banks, savings associations and
insured nonmember banks to their
executive officers. The home equity
statute prohibits calling a loan except in
the circumstances specifically set forth
in the statute. Section 22(g) of the
Federal Reserve Act (and section 306 of
FDICIA) prohibits member banks,
savings associations and insured
nonmember banks from making loans to
executive officers unless the institutions
retain the ability to demand payment of
the loan in certain circumstances. The
home equity statute does not recognize
the condition as a permissible reason to
call a line of credit. Thus, if both laws
were given full effect, member banks

I On March 4.1992, the Federal Deposit Insurance
Corporation amended its rules to provide that, with
certain exceptions, the rules in Regulation 0 apply
to insured nonmember banks (57 FR 7647). On April
9, 1992, the Office of Thrift Supervision proposed a
rule to implement the provision in FDICIA dealing
with loans to executive officers of savings
associations (57 FR 12232).

8 Subsequent to publication of the proposal to
amend Regulation Z. the Board proposed to amend
Regulation 0 to implement amendments to FDICIA.
On May 28. 1992. the Board published a final rule
amending Regulation 0. (57 FR 22417.) Among other
changes, a technical revision was made to
j 215.5(d)(4) to clarify that member banks must "in
writing" provide for the ability to call a loan to an
executive officer.

and savings associations could not offer
home equity lines to their executive
officers.

The Board requested comment on
whether the home equity regulation
should be amended to permit banks to
include a call feature in their contracts
for home equity lines for executive
officers, and exercise that feature as
provided in section 22 of the Federal
Reserve Act and implementing
Regulation 0. Based on a review of the
comment letters and further analysis,
the Board is modifying the regulation to
permit depository institutions to include
a demand provision in home equity lines
to executive officers, as provided in the
Federal Reserve Act and FDICIA. The
Board believes that the Congress, in
enacting the home equity statute, did not
intend to override the provisions in the
Federal Reserve Act dealing with
demand provisions in loans made to
executive officers. This idea is
buttressed by the fact that the Congress
recently enacted FDICIA which
extended the important safety and
soundness policies contained in section
22(g) of the Federal Reserve Act to
savings associations and insured
nonmember banks. There is no
suggestion in the legislative history of
the home equity statute that the
Congress intended to repeal section
22(g) of the Federal Reserve Act and
prohibit banks from offering home
equity lines to their executive officers.
Indeed, enactment of section 306 of the
FDICIA supports the idea that the
Congress intended for this provision to
continue in full force in spite of
enactment of the home equity statute.

A number of persons commented on
whether the home equity provisions
should override the policies contained in
section 22(g) of the Federal Reserve Act.
All commenters but one believed the
policies in the Federal Reserve Act,
dealing with safety and soundness,
should take precedence over the home
equity protections. Those commenters
stated that they favored a narrow
exception to the home equity rules for
executive officers, and that an exception
was necessary and appropriate to
effectuate the policies of the Federal
Reserve Act. The one commenter
opposing the Board's action stated that
this was an inappropriate action to be
taken by the Board, and that the
Congress itself should make this
determination.

The Board is modifying the home
equity rules to provide that member
banks, savings institutions and insured
nonmember banks can include a
provisions in their credit contracts with
executive officers granting the right to

call a home equity line of credit to the
extent required by section 22 of the
Federal Reserve Act and section 306 of
FDICIA. The final regulation permits, as
did the proposal, all depository
institutions, and not solely member
banks, to use the exception regarding a
demand feature. While current federal
law (in the Federal Reserve Act and
FDICIA) is limited to member banks,
savings associations and insured
nonmember banks, the Board has used
the broader category of depository
institutions for ease of reference, and in
the event any other federal law or
regulation is enacted that requires other
institutions to retain the ability to call
credit extended to executive officers.
The home equity rules will ensure that
the same rules apply equally to all
depository institutions.

The creation of an exception to the
home equity rules accommodates the
express terms of section 22(g) of the
Federal Reserve Act and section 306 of
FDICIA. This approach gives effect to
the policies contained in the Federal
Reserve Act, and at the same time
creates a very limited exception to the
home equity statute. The Board also
believes its exception authority under
the-Truth in Lending Act is consistent
with this modification of the home
equity rules to permit depository
institutions to include a demand feature
in lines of credit made to executive
officers. Without this modification, the
Board believes some institutions may
not make lines available to their
executive officers. By clarifying that
institutions may make such lines
available to their executive officers, the
Board believes it is ensuring some
consumers access to such credit, which
may not have been offered previously to
them.

The regulation reflects the fact that
institutions that wish to offer home
equity lines to their executive officers
must include such a provision in their
home equity agreements with those
officers. The Board has added specific
language to the regulation to expressly
require this condition in the credit
contract." Of course, an institution may
only have a demand feature as broad as
that required by the Federal Reserve
Act, FDICIA and their implementing
regulations in its home equity lines with
executive officers. A broader demand

9 While Regulation 0 requires that this provision
must be "in writing," in order to implement
provisions in the Home Equity Loan Consumer
Protection Act that prohibit "unilateral" changes to
a home equity plan, the Board believes that
institutions must include such a provision in the
home equity agreement entered into by the
executive officer.
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provision is prohibited under Regulation
Z.

The Board solicited comment on
whether a specific disclosure should be
provided to executive officers if the
home equity rules were interpreted to
permit inclusion of this demand
provision. The Board requested
comment on whether a contractual
provision setting forth this provision
would provide adequate information if
the provision is not also specifically
disclosed in the preapplication
disclosures. After reviewing the
comment letters and for the reasons set
forth below, the Board is requiring only
that this provision be in the home equity
contract, rather than requiring it to be
separately disclosed with the
preapplication disclosures.

The vast majority of commenters
opposed requiring a separate disclosure
referencing this call provision.
Commenters stated that including this
provision in the contract with the
executive officer was sufficient to notify
the person of the right of the institution.
Commenters also noted that executive
officers are already likely to be aware of
the limitations contained in Regulation -

0. The Board believes inclusion of this
provision in the contract will notify
executive officers of this condition.

Commenters stated that including
such a notice on disclosure forms given
to all consumers would be very
confusing to consumers, since the
provision would be inapplicable to the
vast majority of consumers. Many
commenters also stated that having a
separate disclosure form solely for
executive officers, or requiring the use of
an insert or attachment highlighting this
feature would be unnecessary, and
would increase the likelihood of error
(in distributing the wrong form).

The Board also will be permissive on
whether this condition is separately
disclosed under J 226.6(e)(1) of the
regulation. (Section 226.6(e) generally
require# creditors to provide again to
consumers many of the preapplication
disclosures at the time the account is
opened.) The Board believes that the
inclusion of this feature in the home
equity agreement provides sufficient
notice to executive officers of this
feature. In addition, since these later
disclosures are generally combined with
contractual provisions, the Board
believes that requiring a specific
disclosure of such a feature, in most
cases, would not provide the borrower
with any additional information.
Furthermore, requiring a disclosure
under § 226.8(e), but not requiring a
disclosure under I 226.5b(d)(4). would
likely create a more complicated rule
and could increase compliance

problems, with little, if any, additional
benefit provided to the executive officer.

Commenters requested that the Board
address how this call feature relates to
the closed-end disclosure rules.
Specifically, commenters asked whether
a demand disclosure is required under
§ § 226.18(i) and 226.19(b)(2)(xi), if a
closed-end loan to an executive officer
contains a call provision. The Board
believes that when an institution has a
narrow demand feature in its closed-end
credit agreement to the extend required
by section 22(g) of the Federal Reserve
Act and 306 of FDICIA, institutions
should be permitted to provide or not to
provide demand disclosures. For
consistency and to minimize compliance
burdens, the Board believes it Is
important to treat these features
similarly under the disclosure rules for
open-end and closed-end credit. Of
course, if an institution has a demand
feature in its closed-end agreement that
is broader than that required by the
Federal Reserve Act and FDICIA, such a
feature would have to be disclosed
under § 226.18(i) and, in the case of
variable-rate mortgages, § 226.19(b).

The Board expects to propose
technical conforming amendments to the
official staff commentary in the fall,
under the normal schedule for
commentary revisions, reflecting these
positions concerning § § 226.5b(d)(4),
226.6(e)(1), 226.18(1), and 226.19(b)(2)(xi).

(3) Economic Impact Statement

The change to the regulation is likely
to have an insignificant impact on
creditors' costs, including those of small
entities.

(4) Text of Revisions

Pursuant to authority granted in
section 105 of the Truth in Lending Act
(15 U.S.C. 1604 as amended), the Board
is amending Regulation Z, 12 CFR part
226, by modifying J I 226.5b(f)(2)(ii) and
226.5b(f)(2)(iii) and by adding
§ 226.5b(f)(2)(iv).

List of Subjects in 12 CFR Part 22

Advertising, Federal Reserve System,
Reporting and recordkeeping
requirements, Truth in lending.

For the reasons set out in the
preamble, 12 CFR part 226 is amended
as follows:

PART 226-AMENDED]

1. The authority citation for part 226
continues to read as follows:

Authority: Truth in Lending Act, 15 U.S.C.
1604 and 1037(c)(5); sec. 1204(c), Competitive
Equality Banking Act, 12 U.S.C. 3806,

Subpart B-0eE Cradit
2.12 CFR 226.5b is amended by

revising paragraphs (f)(2)(ii) and
(f)(2)(iii), and by adding paragraph
(f)(2)(iv) to read as follows:

§ 226.5b Requirements for home equity
plans.
* ,t * * *

(f). • •

(2) * * *
(ii) The consumer fails to meet the

repayment terms of the agreement for
any outstanding balance;

(iii) Any action or inaction by the
consumer adversely affects the
creditor's security for the plan. or any
right of the creditor in such security; or

(iv) Federal law dealing with credit
extended by a depository institution to
its executive'officers specifically
requires that as a condition of the plan
the credit shall become due and payable
on demand, provided that the creditor
includes such a provision in the initial
agreement.
* * * *r *

By order of the Board of Governors of the
Federal Reserve System. July 3o 1992.
William W. Wiles,
Secretary of the Board.
[FR Doc. 92-1848 Filed 8-5--2; 845 am]
SIM CODE UO-O-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Parts 25,121, and 135

(Docket No. 26530, Amendment No*. 26-76,
121-228 and 135-431

RIM 2120-AC46

Improved Access to Type I Exits

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule; correction.

SUMMARY: In the May 4,1992, issue of
the Federal Register (57 FR 19220). the
FAA published a final rule amending its
regulations to require improved access
to Type III emergency exits (typically
smaller overwing exits) in transport
category airplanes with 80 or more
passengers. Those changes affect air
carriers and commercial operators of
transport category airplanes operating
under the provisions of part 121 of the
Federal Aviation Regulations (FAR) and
air taxi and commercial operators of
such airplanes under the provisions of
part 135 of the FAR, This document
corrects an error in that final rule.
EFFECTIVE DATE: June 3, 1992.

34MIf
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FOR FURTHER INFORMATION CONTACT.
Gary L. Killion, Manager, FAA,
Regulations Branch (ANM-114),
Transport Airplane Directorate, Aircraft
Certification Service, 1601 Lind Avenue
SW., Renton, Washington 98055-4056;
telephone (206) 227-2114.
SUPPLEMENTARY INFORMATION: AS
amended, § 121.310(f)(3)(iii) requires
part 121 operators to comply with the
new standards after December 3, 1992. It
was intended that part 135 operators
would have to comply at the same time;
however, the compliance time was
inadvertently omitted from
§ 135.178(f)(3). In the absence of a
specific compliance time, compliance for
part 135 operators would be required as
of June 3, 1992, the effective date of
Amendment 135-43. This document
serves to correct that omission.

Correction of the Amendment

In consideration of the foregoing,
§ 135.178()(3) is corrected to read as
follows:

§ 135.178 Additional emergency
equipment

(3) There must be access from the
main aisle to each Type III and Type IV
exit. The access from the aisle to these
exits must not be obstructed by seats,
berths, or other protrusions in a manner
that would reduce the effectiveness of
the exit. In addition, for a transport
category airplane type certificated after
January 1, 1958, there must be placards
installed in accordance with
§ 25.813(c)[3) of this chapter for each
Type III exit after December 3, 1992.

Issued in Renton, Washington, on July 24,
1992.
Bill R. Boxwell,
Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 92-18408 Filed 8-5-92; 8:45 am]
BILlING CODE 4910-13-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 271

[Docket No. RM80-531

Maximum Lawful Price and Inflation
Adjustments Under the Natural Gas
Policy Act

AGENCY: Federal Energy Regulatory
Commission, DOE.
ACTION: Final rule; order of the Director,
OPPR.

SUMMARY: Pursuant to the authority
delegated by 18 CFR 375.307(c)(1), the
Director of the Office of Pipeline and
Producer Regulation revises and
publishes the maximum lawful prices
(MLPs) prescribed under title I of the
Natural Gas Policy Act (NGPA) for the
months of August, September, October
1992. Section 101(b)(6) of the NGPA
requires that the Commission compute
and publish the MLPs before the
beginning of each month for which the
figures apply.
EFFECTIVE DATE: August 1, 1992.
FOR FURTHER INFORMATION CONTACT.
Garry L. Penix, (202) 208-0622.
SUPPLEMENTARY INFORMATION:

Publication of Prescribed Maximum
Lawful Prices Under the Natural Gas
Policy Act of 1978
(Issued July 31, 1992)

Section 101(b)(6) of the Natural Gas
Policy Act of 1978 (NGPA) requires the
Commission to compute and make
available maximum lawful prices
(MLPs) and inflation adjustments
prescribed in title I of the NGPA prior to
the month the figures apply to.

Pursuant to this requirement and the
authority delegated in § 375.307(c)(1) of
the Commission's regulations, the
Director of the Office of Pipeline and
Producer Regulation is publishing MLPs
and inflation adjustment factors for

August, September and October 1992.
MLPs and inflation adjustment factors
for periods before August 1992 are
contained in Tables in § § 271.101 and
271.102 of the Commission's regulations.
Table I of § 271.101(a) specifies the
MLPs for gas under NGPA sections 102,
103(b)(1), 105(b)(3), 106(b)(1)(B),
107(c)(5), 108 and 109. Table II of
§ 271.101(a) specifies the MLPs for gas
under sections 104 and 106(a) of the
NGPA. Table III of § 271.102(c) contains
the inflation adjustment factors.

The quarterly percentage change in
the gross domestic product (GDP)
implicit price deflator published on July
30, 1992, was used in computing the
MLPs and inflation adjustment factors
for August, September and October
1992. The gross national product (GNP)
specified in the NGPA wasn't used since
the Department of Commerce states the
next change in the GNP won't be
published until September 1992. When
the GNP is published, revised prices and
inflation factors for August, September
and October 1992 will be published, if
necessary.

The Director notes that no changes to
the MLPs and inflation adjustment
factors for May, June and July 1992,
which were computed with the GDP
implicit price deflator, are necessary.
After the GNP was published, it was
found that MLPs and inflation factors
for May, June and July 1992, computed
using the GNP, were identical to those
computed using the GDP.

List of Subjects in 18 CFR Part 271
Natural gas.

Kevin P. Madden,
Dire6tor, Office of Pipeline and Producer
Regulation.

1. The authority citation for part 271 is
revised to read as follows:

Authority: 15 U.S.C. 717-717w- 15 U.S.C.
3301-3432; 42 U.S.C. 7101-7352.

2. Section 271.101(a) is amended by
adding the maximum lawful prices for
August, September and October 1992, in
Tables I and I.

TABLE I.-NATURAL GAS CEIUNG PRICES

[Other Than NGPA Sections 104 and 106(a)]

Subpar NMaximum lawful price per MMBtu forofbPart NGPA M' deliveries in--
of2 section Category of Gas

Aug. 1992 1 Sept. 1992 [Oct.1992
102
103(b)(1)
105(b)(3)
106(b)

1(B)
107(c)(5)
108

New natural gas, certain OCS gas I .......................................................... . . .. . . .. . . . .. . . .. . . . . .. . . .. . . .. . . . . .. . . .. ........
New onshore production wells ..................................................................................................................
Intrastate existing contracts ..................................................................................................................
Alternative Maximum lawful price for certain intra-state rollover gas 3 ..................................................

G as produced from tight form ations 4  .......................................................................................................
Stripper gas ........... ! ......................................................................................................................................

$6.723
3.861
6.267
2.209

7.722
7.203

$6.754
3.866
6.291
2.212

7.732
7.236

$6.785
3.871
6.315
2.215

7.742
7.269

B ...............
C ...............

E ...............

F ................

G ...............

H ....... .......



Federal Register /Vol, 57, No. 152 / Thursday, August 6. 1992 / Rules a d Regulations 34683

TABLE I.-NATURAL GAS CeIUNG PRICES-Contrinued
(Other Than NGPA Sections 104 and 106(a))

Maximum lawful price per MMBtu for

Sdu G P Category of Ga deiveries G-
271 Aug. 1992 Sept 1992 Oct. 1992

1o9 1Notoumerwlacovereo .......... ..... ........ .................................... 3.2033.195 3.199

' Commencing January 1, 1985, the price of natural gas finally determined to be new natural gas under sectionl02(c) was deregulated. (See part 272 of the
Commission's regulations.)

'Commencing January 1, 1965, and July 1, 1987, the price of some natural gas finally determined to be natural gas produced from a n w, onshore production
well under section 103 was dereuted. (See pert 272 of the Commission's regulations.) Thus, for all months succeeding June 1987 publication of a maximum
lawful pce per MMBtu under NGPA section 103(bX2) is discontinued.

SSection 271.602(a) provides that for certain gas sold under an intrastate rollover contract the maximum lawful price is tre higher of the price paid under the
expired contract. adjusted for inflation or an altemativ Maximum Lawful Price specified in tds Table. This alternative Maximum Lawful Price for,.each month appears
in thi row of Table 1. Commnencing January 1, 1INS. the price of some irastate rollover gas was deregulatqd (See part 272 of the Commissions regulations)4 The maximum lawful pri for " formation gas is the lse of th negotiated oontract pac. a. 200% Of terepellid in subpart 0 of pan 271. The
incentive ceiling price does not apply to certain gas after May 12, 19 0. as a result of Commission Order No. 19-A- (See §271.703 o the Commissions
regulations.)

TABLE II.-NATURAL GAS CEIULNG PRICEs: NGPA SECTIONS 104 AND 106(a) (SUBPAAT D, PART 271)

Maximum lawful price per MM~tu for
Cateory of natural gas and tye of sale or contract deliveries In-

Aug. 1992 Sept. 1992 Oct 1992

Post-1974 gas:'
AN poducers . ...............................................................-.... .. ...... ............................................................................ $3.195 $3.199 $3.203

1973-1974 Biennium ga.
Small producer ......................................................................................................................................................... 2.603 2.697 2.701
Large produc ............................................................ ............... .................................................................. 2.068 2.071 2.074

Interstate rollover gas:
AM Po cers ........................ ...duce ..s ..... ........................ ....... ... .. ...... ................................................. 1.185 1.187 1.189

Replacement contract gas or recompletion gas:
Small producer ................................................... .............................................................................. 1.517 1.519 1.521
Large. ... .................. ............................. ... 1.161 1.163 1.165

Flowing gam
Small produ er. ....... . ... -....... .................................................................................. 0.763 0.764 0.765
Large producer .......................................................... ............... .................................................. I ................ 0.647 0.648 0.649

Cetan Permn Basin gas.
Small producer e r....... .......................... ...................................................................................................................... 0.900 0.901 0.902
Large" pr'odum .--.... ........ .... ........... I........ ... ............. ... ..... .... ...... . .. ..................................... ....... ............................ . .. O.8O0 0.801 0.802

Certain Rocky Mountain ows
Small oduce .... ............................... ....................................................................... 0.900 0.901 0.902
Lage producer ............................................................... ........ ............................................................ 0.763 0.764 0.765

Certain Appalachian Ban ga.
North subarea contracts dated after 10-7-9 .................................................................................................... 0.728 0.729 0.730
Other contracts ............................................... .......... . -... ... ............... ..................................................... 0.676 0.677 0.678

Minimum rate ga '
All producers . ........................ ............ ............................................................. 0.398 0.399 0.400

'Prices for minimum rate gas are expressed In terms of dollars per Mc. rather than MMBOU.
This prce may also be applicable to other categories of gas (see I 271.402 and 271.602).

3. Section 271.102(c) is amended by
adding the Inflation adjustment for the
months of August September and
October q992, in Table 111.

TAse III.-INFLATION ADJUSTMENT

Factor by which Pric in
Month of delivery precen month Is

_ _ multiplied

Augt 1992 ................. 1.00132
September199 ............. 1.00132
October1992 ................. 1.00132

[FR Doc. 92-18606 Filed 8-5-92,8:45 am]
1ILI.N COO 6717-0-M

DEPARTMENT OF LABOR

Mine Safety and Health Administration

30 CFR Parts 70 and 75

RIN 1219-AA1i

Safety Standards for Underground
Coal Mine Ventilation

AGENCY. Mine Safety and Health
Administration. Labor.
ACTIOW: Delay of effective date of final
rule.

SUMMARY: The Mine Safety -and Health
Administration (MSHA) is delaying the
effective date of the Agency's final rule
revising safety standards for ventilation
of underground coal mines.

EFFECTIVE OATe: The effective date of
August 16, 1992 for the May 15, 1992
final rule is delayed to November 18,
1992.

FOR FURMhER INFORMAION CONTACr.
Patricia W. Silvey, Director, Office of
Standards, Regulations, and Variances,
MSHA (703) 235-1 10.
SUPPLEMENTARY INFORMATION;, On May
15, 1992, MSHA published a final rule
(57 FR 2068) to revise its safety
standards for ventilation of underground
coal mines. The final rule was a
comprehensive revision of the existing
standards. Due to problems~encountered
with distribution of the final rule some
affected parties didnot receive timely
notice which has hindered their ability
to understandand comply with the rule.
MSHA has held 17 Ilormational
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meetings across the country to brief the
mining public on the provisions of the
rule. From these meetings, MSHA has
learned that many mine operators have
not had time to sufficiently acquaint
their managers with the new regulations;
this will preclude them from orderly
implementation of the rule by August 16.
Under these circumstances MSHA's
enforcement of the regulations could
result in confusion rather than enhanced
miner safety. The Agency has also
learned that mining equipment
manufacturers have not had sufficient
notice of revised requirements to
adequately adjust their production
levels to provide equipment and
materials necessary for compliance with
the rule by all mines. MSHA has
therefore concluded that additional time
is needed to ensure that mine operators
can effectively plan and implement the
necessary changes. Although MSHA has
trained its inspectors on the rule, the
Agency will use this additional time to
better assist the mining community with
training their personnel. For these
reasons, MSHA is delaying the effective
date to November 16, 1992.

In view of the imminence of the
deadline and of the circumstances
described above, the Agency has
determined under section 553(b)(B) of
the Administrative Procedures Act
(APA) (5 U.S.C. 553(b)(B)) that for good
cause it would be both impracticable
and contrary to the public interest to
provide advance notice and an
opportunity for public comment on the
delay of the rule's effective date.
Pursuant to 5 U.S.C. 553(d)(3) and for
good cause based upon these same
reasons, this action is excepted from the
30-day delayed effective date of the
APA.

Dated: July 31,1992.
William J. Tattersall,
Assistant Secretary for Mine Safety and
Health.
[FR Doc. 92-18622 Filed 8--92- 8:45 am]
BILLING CO 4510-43-M

DEPARTMENT OF THE TREASURY

Fisca Service

31 CFR Parts 312 and 317

Federal Savings and Loan
Associations and Federal Credit
Unions as Fiscal Agents of the United
States and Agencies for issue of
United States Savings Bonds

AGENCY: Fiscal Service, Treasury.

ACTow. Final rule.

SUMMARY. This document Is being
published to set forth the changes which
would permit Federal credit unions that
are in good standing to sell and issue
United States Savings Bonds to other
than their own members. It has been
determined that the granting of
unqualified issuing agent status to such
Federal credit unions would be in the
best interests of the public and place
such credit unions in a more equitable
competitive position with respect to
other financial institutions which serve
as savings bond issuing and paying
agents.

EFFECTIVE DATE: August 6,1992.
FOR FURTHER INFORMATION CONTACr.
Dean A. Adams, Assistant Chief
Counsel, Bureau of the Public Debt
Savings Bond Operations Office,
Parkersburg, WV 26106-1328, (304) 420-
6505.

SUPPLEMENTARY INFORMATION. 31 CFR
part 312, also referred to as Department
of the Treasury Circular No. 58,
contains the regulations which permit
Federal savings and loan associations
and Federal credit unions to act as fiscal
agents of the United States. This part is
amended by changing the beginning
note to permit Federal credit unions in
good standing to take applications,
forward remittances, and make delivery
of United States Savings Bonds for
nonmembers as well as members.

31 CFR part 317, also referred to as
Department of the Treasury Circular,
Public Debt Series No. 4-87, as revised,
contains the regulations governing
agents authorized to sell and issue
Series EE United States Savings Bonds.
Section 317.2(a) is amended by adding
Federal credit unions in good standing
to the list of organizations eligible to
apply for qualification and to serve as
savings bond issuing agents. There are
currently no restrictions on credit unions
with respect to redemption of savings
bonds. It is, therefore, unnecessary to
amend the regulations governing the
redemption of savings bonds set forth in
31 CFR part 321, also referred to as
Department of the Treasury Circular No.
750, (as revised).

Procedural Requirements

This notice is not considered a "major
rule" for purposes of Executive Order
12291. A regulatory impact analysis,
therefore, is not required.

The notice and public procedures of
the Administrative Procedure Act are

Inapplicable, pursuant to 5 U.S.C.
553(a)(2). As no notice of proposed
rulemaking is required, the provisions of
the Regulatory Flexibility Act (5 U.S.C.
601, et seq.) do not apply.

List of Subjects

31 CFR Part 312

Federal savings and loan associations,
Federal credit unions, Government
securities.

31 CFR Part 317

Banks and banking, Federal Reserve
System, Government securities.

Dated: July 30,1992.
Gerald Murphy,
Fiscal Assistant Secretary.

31 CFR parts 312 and 317 are amended
as follows:

PART 312-FEDERAL SAVINGS AND
LOAN ASSOCIATIONS AND FEDERAL
CREDIT UNIONS AS FISCAL AGENTS
OF THE UNITED STATES

1. The authority for part 312 continues
to read as follows:

Authority: Sec 5(k), 17 48 Stat. G48, 1222; 12
U.S.C 1464(k), 1767.

2. The beginning note to part 312 is
amended by adding a new paragraph at
the end to read as follows:

Note: . . .
Pursuant to these same regulations, the

Fiscal Assistant Secretary has now
designated for employment, as fiscal agents
of the United States, for the purpose of taking
applications from nonmembers, as well as
their own members, and forwarding
remittances for, and making delivery of
United States Savings Bonds, all Federal
credit unions in good standing.

PART 317-REGULATIONS
GOVERNING AGENCIES FOR ISSUE
OF UNITED STATES SAVINGS BONDS

1. The authority for part 317 continues
to read as follows:

Authority- 31 U.S.C. 3105, 2 U.S.C. 901, 5
U.S.C 301.

2. Section 317.2 is amended by adding
"Federal credit unions in good
standing," to the list of organizations
described in paragraph (a). after the
word "Banks,".
[FR Doc. 92-18446 Filed 8-5-92; 8:45 am]
BILMNW CODE 4610-1-U
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DEPARTMENT OF THE INTERIOR
Bureau of Land Management
43 CFR Public Land Order 6941

[UT-042-4214-10, UT-6565]

Withdrawal of Public Land for the
Bonneville Salt Flats; Utah

AGENCY: Bureau of Land Management
Interior.
ACTION: Public Land Order.

SUMMARY: This order withdraws
30,203.56 acres of public land from
surface entry and mining for a period of
20 years for the Bureau of Land
Management to protect the unique
geologic, recreational, and visual
resources of the Bonneville Salt Flats.
An additional 3,200.24 acres of non-
Federal land, if acquired by the United
States, would also be withdrawn by this
order. The land has been and will
remain open to mineral leasing.
EFFECTIVE DATE: August 6,1992.
FOR FURTHER INFORMATION CONTACT.
Randy Massey, BLM Utah State Office,
P.O. Box 45155, Salt Lake City, Utah
84145-0155, 801-539-4119.

By virtue of the authority vested in the
Secretary of the Interior by section 204
of the Federal Land Policy and
Management Act of 1976, 43 U.S.C. 1714
(1988), it is ordered as follows:

1. Subject to valid existing rights, the
following described public land is
hereby withdrawn from settlement, sale,
location, or entry under the general land
laws, including the United States mining
laws (30 U.S.C. Ch. 2 (1988)), but not
from leasing under the mineral leasing
laws, to protect the Bonneville Salt
Flats:
Salt Lake Meridian
T. 1 N,, R. 16 W.,

Sec. 6, lots I to 7, inclusive, S NE ,
SE NW 4, and E SW .

T. 2 N., R. 16 W.,
Sec. 20;
Sec. 21;
Sec. 28;
Sec. 29;
Sec. 30, lots I to 4, inclusive, E%, and

EW ;
Sec. 31, lots 1 to 4, inclusive, E/, and

E W :;
Sec. 33, NW%.

T. I N., 1- 17 W.,
Sec. 1, lots I to 4, inclusive, S %N , and

S ;
Sec. 3. lots I to 4, inclusive, S N V, and

S ;
Sec. 4, lots I and 2, S NEV4, and S ;
Sec. 8, E% and SW ;
Sec. 9;
Sec. 10;
Sec. 11;
Sec. 12;
Sec. 13, W ;
Sec. 14;

Sec. 15.
Sec. 17;
Sec. 18, lots S and 4, E%, and E SWV.;
Sec. 19, lots I to 4. inclusive, E , and
EW%;

Sec. 20;
Sec. 21:
Sec. 29;
Sec. 23;
Sec. 28, W;
Sec. 27;
Sec. 28;
Sec. 29;
Sec. 30, lots I to 4, Inclusive, E%, and

E W%:
Sec. 31. lots 1 to 4, inclusive, E%, and

E W ;
Sec. 33;
Sec. 34;
Sec. 35, W .

T. 2 N., I 17 W.,
Sec. 25;
Sec. 28, SE ;
Sec. 34. SE A;
Sec. 35.

T. 1N., R. 1e W.,
Sec. 24, E% and SWV4;
Sec. 25;
Sec. 26, E% and SW :
Sec. 34, E% and SWV4;
Sec. 35.

T. IS., R. 17 W.,
Sec. 3, lots 3 and 4, S NWV , and SWV4:
Sec. 4, lots I to 4, inclusive, S N , and
S ;

Sec. 5, lots 1 to 4 inclusive, S N , and
SWa

Sec. 6 lots I to 7, inclusive, SV NE ,
SE NWY4, E SW 4, and SEV4;

Sec. 7, lots I and 2 NE%, and E NW4:
Sec. 8, N%;
Sec. 9, N %.

T. 1 S., R. 18 W.
Sec. 1. lots I and 2, ESWV4NE4.

SE NEV4, NE SEV4, and EVSEVSE :
Sec. 3, lots I to 4 inclusive, SW NE ,

W SEV.NEV4, S NW . NE SWV4,
WSW , and W NW SE ;

Sec. 4, lots I to 4, inclusive, SNV, and
S ;

Sec. 5, SE%;
Sec. 8:
Sec. 9, NNEV4, W xSWV NE , NW .

WNE SWV4. NWVSWV, and
W VSW SW .

The area described contains 30,203.56 acres
in Tooele County.

2. The following described non-
Federal land (3,200.24 acres) is within
the exterior boundary of the Bonneville
Salt Flats withdrawal made by this
order. If the United States subsequently
acquires this land, the land will be
subject to the terms and conditions of
this withdrawal:
Salt Lake Meridian
T. 1 N., R. 17 W.,

Sec. 2, lots I to 4, inclusive. S N%. and
S A;

Sec. 16;
Sec. 32.

T. 1 N., R. 18 W.,
Sec. 36.

T. 2 N., R. 17 W.,

Sec. 3f.

3. The withdrawal made by this order
does not alter the applicability of those
public land laws governing the use of
the land under lease, license, or peript,
or governing the disposal of their
mineral or vegetative resources other
than under the mining laws,

4. This withdrawal will expire 20
years from the effective date of this
order unless, as a result of a review
conducted before the expiration date
pursuant to section 204(f) of the Federal
Land Policy and Management Act of
1876,43 U.S.C. 1714(f) (1988), the
Secretary determines that the
withdrawal shall be extended.

Dated: July 30, 1992.
Dave O'Neal,
Assistant Secretary of the Interior.
[FR Doc. 92-1662 Filed 86-92; 8:45 am)
BWLR4 COOE 4310-OQ-

FEDERAL EMERGENCY

MANAGEMENT AGENCY

44 CFR Part 64

(Docket No. FEMA-7T44]

Suspension of Community Eligibility

AGENCY: Federal Insurance
Administration, FEMA.
ACTION: Final rule.

SUMMARY:. This rule identifies
communities, where the sale of flood
insurance has been authorized under the
National Flood Insurance Program
(NFIP), that are suspended on the
effective dates listed within this rule
because of noncompliance with the
floodplain management requirements of
the program. If FEMA receives
documentation that the community has
adopted the required floodplain
management measures prior to the
effective suspension date given in this
rule, the suspension will be withdrawn
by publication in the Federal Register.
EFFECTIVE DATE: The effective date of
each community's suspension is the
third date ("Susp.") listed in the fourth
column of the following tables.
ADDRESSES: If you wish to determine
whether a particular community was
suspended on the suspension date,
contact the appropriate FEMA Regional
Office or the NFIP servicing contractor.
FOR FURTHER INFORMATION CONTACT.
Frank H. Thomas, Assistant
Administrator, Office of Loss Reduction,
Federal Insurance Administration, 500 C
Street, SW., room 417, Washington, DC
20472, (202) 646-2717.

I II I I I I I IIII IIII II I II I I
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SUPPLEMENTARY INFORMATION: The
National Flood Insurance Program
(NFIP), enables property owners to
purchase flood insurance which Is
generally not otherwise available. In
return, communities agree to adopt and
administer local floodplain management
aimed at protecting lives and new
construction from future flooding.
Section 1315 of the National Flood
Insurance Act of 1968, as amended, 42
U.S.C. 4022, prohibits flood insurance
coverage as authorized under the
National Flood Insurance Program, 42
U.S.C. 4001 et seq., unless an
appropriate public body adopts
adequate floodplain management
measures with effective enforcement
measures. The communities listed in this
document no longer meet that statutory
requirement for compliance with
program regulations, 44 CFR part 59 et
seq. Accordingly, the communities will
be suspended on the effective date in
the fourth column. As of that date, flood
insurance will no longer be available in
the community. However, some of these
communities may adopt and submit the
required documentation of legally
enforceable floodplain management
measures after this rule is published but
prior to the actual suspension date.
These communities will not be
suspended and will continue their
eligibility for the sale of insurance. A
notice withdrawing the suspension of
the communities will be published in the
Federal Register.

In addition, the Federal Emergency
Management Agency has identified the
special flood hazard areas in these
communities by publishing a Flood
Insurance Rate Map (FIRM). The date of
the FIRM if one has been published, is
indicated in the fifth column of the table.
No direct Federal financial assistance
(except assistance pursuant to the

Robert T. Stafford Disaster Relief and
Emergency Assistance Act not in
connection with a flood) may legally be
provided for construction of acquisition
of buildings in the identified special
flood hazard area of communities not
participating in the NFIP and identified
for more than a year, on the Federal
Emergency Management Agency's initial
flood insurance map of the community
as having flood-prone areas (section
202(a) of the Flood Disaster Protection
Act of 1973, 42 U.S.C. 4106(a), as
amended). This prohibition against
certain types of Federal assistance
becomes effective for the communities
listed on the date shown in the last
column.

The Administrator finds that notice
and public comment under 5 U.S.C.
553(b) are impracticable and
unnecessary because communities listed
in this final rule have been adequately
notified.

Each community receives a 6-month,
90-day, and 30-day notification
addressed to the Chief Executive Officer
that the community will be suspended
unless the required floodplain
management measures are met prior to
the effective suspension date. Since
these notifications have been made, this
final rule may take effect within less
than 30 days.

National Environmental Policy Act

This rule is categorically excluded
from the requirements of 44 CFR part 10,
Environmental Consideration. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act

This rule will not have a significant
economic impact on a substantial
number of small entities in accordance

with the Regulatory Flexibility Act, 5
U.S.C. 01 et seq.

Regulatory Impact Analysis
This rule is not a major rule under

Executive Order 12291, Federal
Regulation, February 17, 1981, 3 CFR,
1981 Comp., p. 127. No regulatory impact
analysis has been prepared.

Paperwork Reduction Act
This rule does not involve any

collection of information for purposes of
the Paperwork Reduction Act, 44 U.S.C.
3501 eL seq.

Executive Order 12612, Federalism
This rule involves no policies that

have federalism implications under
Executive Order 12612, Federalism,
October 26,1987, 3 CFR, 1987 Comp., p.
252.

Executive Order 12778, Civil Justice
Reform

This rule meets the applicable
standards of section 2(bX2) of Executive
Order 12778, October 25,1991, 56 FR
55195,3 CFR, 1991 Comp, p. 309.
List of Subjects In 44 CFR Part 64

Flood insurance, Floodplains.
Accordingly, 44 CFR part 64 is

amended as follows:

PART 64-[AMENDED]

1. The authority citation for part 64
continues to read as follows:

Authority: 42 U.S.C. 4001 et &eq.;
Reorganization Plan No. 3 of 1978,3 CFR.
1978 Comp, p. 329 E.O. 12127,44 FR 19367. 3
CFR, 1979 Comp., p. 376.

§ 64.6 [Amended]
2. The tables published under the

authority of § 64.6 are amended as
follows:

Date certain
Co unity Effective date of euthozatlon/ Cuf effective federal assistance

State end locaion canoeltation of sale of flood no lo e availble
insurance In community map date i secil ood

hazard a-s

Regula Cenveruion*
Region I

Maachuet Amnes".y town of EssexCoty.....

Region H
New Jersey:

Fairfield. townshp of Cumberland Courty ..................................

Greenwkh. townsip of Cumberse Couty..................

Region III
Penne 4vania Butler. townishp 04 Schy* Cou . . .

250075

340168

340169

421999

August 7. 1975. Emerg.; June 18,
1980, Reg.; August 3, 1992, susp.

June 23, 1972, Emerg.: November
19, 1982, Reg. August 3, 1992,
Susp.

September 29, 1975. Emerg.; March
11, 1983, Reg4 August 3, 1992
Susp.

September 15. 1975, Emerg.; No-
vember 16,1990. Reg.; August 3,
1992, Susp.

August 3. 1992...... August 3, 1992.

August 3, 1992......

AuguS. 1092....-

August 3, 1992......
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one MAItM
State dh e of aUofrizatlon/ Current effecive lols wsiowroo

No. lncanimoe of flood map date uaiwe
_____i______ ares

fieOs VI
Louia St. May Parish, unincorporated area ..................................

Pegion II
New Jersey-

Hopewei, townsip of. Coieriand Cout ...y... ... . .............

Lawrence, townshi of, Cumberland County ....................................

New York: Rutland, town of, Jefferson County .......................................

Region INl
West Vrgkia:

Lewis wM y, ,m, rporatd oes ....................

Weston, city of, Lewis County ..............................................................

Pennsylvania: Amber, borough of, Montgomery County .............

Regsif IV
Georgia: Kenne w. city of Cobb C4unty ...............................

Tennessee:
Cocke Count unrtnorporsted area .............................................

Newport city of, Cocke County ......................................................

Region V
Minnesota:
Ait n County. ,,, oq)orafd as s ....................................................

Dayton, city o. tennepin County .................... ............

McLeod County, uni porated areas ..................................................

Greenoield, city of, Hennepin County ... ................

Rockford, city of, Hennepin/Wright Counties ......................................

Wateron, city of, Carver County ..............................................

Region VI
Louslma Gonzajes City of. Ascension Parish .....................................

Texas: Galveston County, unincorporated areas ... ...................

220192

340248

340171

360350

54065

549067

420947

130055

470033

475440

260447

270158

270616

270673

270182

270058

220015

405470

April 6. 1973, Emerg.. September 3,
1980, Reg.4 August 3, 1992, Susp.

February 2t 1974. Emerg.; Febru-
aY 15, 19O0, Rg.; August 18,
1002, Sus.

J* 21, 1015, Emarg.; November
16. 1982 Reg.4 August 18. 1992,
Susp.

August 11, 1975, Emerg.; June 5,
19M5. Reg4 August 18, 1992,
SWp.

January 25, 1977; Emw.; July 1,
1067, R04 Amu 18, 1992,
SeIp. I

November 1, 1974, Emrg.; April 15,
16, Feg, August 18, 1992,

December 6. 1975. Emerg.; Novem.
ber 2. 1977, eg. August 18,
1g"2, sw.

July 25, 1975. Emg August 1,
18.0 R g August 18, 1002,
Susp.

Mrch 14, 1976, 8".4 January 6,
IN8, g August 10. 1992,I
SuW

February 12, 1971. Emerg.; Septem-
ber 3, 1971. Reg. Augqs 16,
1992, SOp.

ApEl 26, 1966, Gmerg.; July 16.
199M, Reg; Agust 18, 1992
SuW

Seplember 2S, 1973. Serg.; Febru-
ary 1. 1978, Reg.; August 19.
1992, gap.

March 4, 1974. Emerg February 4,
19 1, R"g.; August 18. 199Z
susp.

December 26, 1974. Emerg., April
15. 1981. Reg.; August 18, 1992,

February 5, 1975, Emerg.; Novem-
ber 1, 1979, Reg.; Augs 18,
192, Snep.

March 14. 1975, Eame4 November
1, 1978, Reg.; August 18, 1992,
Susp.

Ap98 6. 193, EnWg.: August 16,
1982, Reg.; August 18, 1992,
Susp.

Apri. 1071, Emeq.; Aprf 9. 1971.
Reg. August 19, 1992, Susp.

Code for reading third column: Emerg.-EmergenW teg.-Regui. Swsp.--Suspeln.

August 3,1902......

August 18,1992.....

August 18, 1992....

August 18, 1992 ......

AuguM 16, 1992 ......

August 18.1992.

August 18, 1992 ......

August 18, 1992.

August 18, 1992.....

August 18, 192 .....

August .192 .....

August 18. 1"2 .....

August 18, 1992.....

August 18, 1992 ......

August 16. 1882.

August 16. 1992.....

August I 1112....

Do.

August 18. 1992.

Do.

Do

D.

Do.

Do,

Do.

Do

Do

Oo

Do,

Do.

DO

Do.
0D.
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(Catalog of Federal Domestic Assistance No.
83.100, "Flood Insurance.")

Issued: July 28, 1992.
C.M. "Bud" Schauerte,
Administrator, Federa linsurance
Administration.
[FR Doc. 92-18284 Filed 8-5-92; 8:45 am]
BILLNG COE 671-21-M

44 CFR Part 64

[Docket No. FEMA-7545J

Ust of Communities Eligible for the
Sale of Flood Insurance

AGENCY: Federal Insuraqe
Administration, FEMA.

ACTION: Final rule.

SUMMARY:. This rule identifies
communities participating in the
National Flood Insurance Program
(NFIP). These communities have applied
to the program and have agreed to enact
certain floodplain management
measures. The communities'
participation in the program authorizes
the sale of flood insurance to owners of
property located in the communities
listed.

EFFECTIVE DATES: The dates listed in the
fourth column of the table.

ADDRESSES: Flood insurance policies for
property located in the communities
listed can be obtained from any licensed
property insurance agent or broker
serving the eligible community, or from
the NFIP at: Post Office Box 457,
Lanham, MD 20706, (800) 638-7418.
FOR FURTHER INFORMATION CONTACT.
Frank H. Thomas, Assistant
Administrator, Office of Loss Reduction,
Federal Insurance Administration, 500 C
Street, SW., room 417, Washington, DC
20472, (202) 646-2717.

SUPPLEMENTARY INFORMATION. The
NFIP enables property owners to
purchase flood insurance which is
generally not otherwise available. In
return, communities agree to adopt and
administer local floodplain management
aimed at protecting lives and new
construction from future flooding. Since
the communities on the attached list
have recently entered the NFIP,
subsidized flood insurance is now
available for property in the community.

In addition, the Director of the Federal
Emergency Management Agency has
identified the special flood hazard areas
in some of these communities by
publishing a Flood Hazard Boundary
Map (FHBM) or Flood Insurance Rate
Map (FIRM). The date of the flood map,
if one has been published, is indicated
in the forth column of the table. In the
communities listed where a flood map
has been published, section 102 of the
Flood Disaster Protection Act of 1973, as
amended 42 U.S.C. 4012(a), requires the
purchase of flood insurance as a
condition of Federal or federally related
financial assistance for acquisition or
construction of buildings in the special
flood hazard areas shown on the map.

The Director finds that the delayed
effective dates would be contrary to the
public interest. The Director also finds
that notice and public procedure under 5
U.S.C. 553(b) are impracticable and
unnecessary.

National Environmental Policy Act
This rule is categorically excluded

from the requirements of 44 CFR part 10,
Environmental Consideration. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act
This rule will not have a significant

economic impact on a substantial
number of small entities in accordance

with the Regulatory Flexibility Act, 5
U.S.C. 601 et. seq.

Regulatory Impact Analysis

This rule is not a major rule under
Executive Order 11291, Federal
Regulation, February 17, 1981, 3 CFR,
1981 Comp., p. 127. No regulatory impact
analysis has been prepared.

Paperwork Reduction Act

This rule does not involve any
collection of information for purposes of
the Paperwork Reduction Act, 44 U.S.C.
3501 et seq.

Executive Order 12612, Federalism

This rule involves no policies that
have federal implications under
Executive Order 12612, Federalism,
October 26, 1987, 3 CFR, 1987 Comp., p.
252.

Executive Order 12778, Civil justice
Reform

This rule meets the applicable
standards of section 2(b)(2) of Executive
Order 12778, October 25, 1991, 56 FR
55195, 3 CFR, 1991 Comp., p. 309.

List of Subjects in 44 CFR Part 64
Flood insurance, Floodplains.

Accordingly, 44 CFR part 64 is
amended as follows:

PART 64-[AMENDED]

1. The authority citation for part 64
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.,
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp., p. 329;, E.O. 12127, 44 FR 19367, 3
CFR. 1979 Comp., p. 376.

§ 64.6 [Amended]
2. The tables published under the

authority of § 64.6 are amended as
follows:

S Community Effective date of authortzation/cancellation of sale of flood insurance in Current effectiveState andN cato commuity map date

New Eligibles--Emergency Program
Utah:

Cleveland, Town of Emery County ....................
Reinstatements-Regular Program

West virgina:
Thomas, City of Tucker County .........................

New York:
Lenox, Town of Madison County ......................

Putnam, Town of Washington County ..............

Michigan:
Portland, Township of Ionia County ..................

Pennsylvania:
Dreher, Township of Wayne County .................

490196 June 11, 1992 .................................................................................................................

540261

360404

361236

260831

422164

Oct. 16, 1975; Emerg.; Sept 10, 1984, Reg.; Aug. 15, 1990, Susp.: Dec. 26,
1990, Rein.; June 2,1992, Susp.; June 17, 1992, Rein.

Aug. 18, 1975, Emerg.; March 18, 1987, Reg.; March 18, 1987, Susp.; June
22, 1992, Rein.

May 5, 1976, Emerg,; Aug. 19, 1986, Reg.; Aug. 19, 1986, Susp.; June 22,
1992, Rein.

Sept. 5, 1975, Emerg.; May 1, 1984, Reg.; June 16, 1992, Susp.; June 19,
1992, Rein.

May 14, 1975, Emerg.: March 4, 1988, Reg.; April 15, 1992, Susp.; June 23,
1992, Rein.

July 12, 1977.

June 2. 1992.

June 3, 1988.

Aug. 19, 1986.

June 16, 1992.

Mar. 4, 1991.
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State and locatoon Ommunity Eleete dife of aOll of o of lood Vonate In Oewnt dheaNo. OW mV dal

Tea.

Midand County, Unto d Areas ........... 4812391 March 0, 1978, Emerg.; Sept. 27, 1991, Re.; Sept. 27, 1991. Suep.; June 23, Sept. 27. 191
1992, Pan.

Tennessee:
Mc4ay Count, Uicrporated Areas ........... 470127 June 16, 166 EMrerg. JUt1' 1. 196, Reg.; April 2, 1901, Suep.; June 23. Api 2. 1901.

I 99. Rellt
Colora o:

Las Anlmas County, Unincorporated Areas ..... 080105 Oct 15. 1971, Emerg.: Sept 1, 1977. Reg.; Nov. 2, 1090, Strp4 June 29. April 3. 1984.
i09m Rein.

Regular Conversons
Region III:
West gi

Davis, town of Tucker County ......... 540260 June 2 199Z. Suspension wthdrawn ............................ ... n. 2. 19a-
Habeon, Town of Tuker County... - 540192 .... de ..... . . ............................. une 2, 11"2.
Hendicks, Town of Tucker County .................... 540193 ....... ............................ ....... Jun It 192.
Tu dw ounw, Unknorporated Area .............. 540191 ................... .. .. Ju2.1s0.

Region VI:
Louisiana:

St Charles Psi* UnIwcorpoted Aes _ 220160 June 16, 192, Swspbnsion WIthdrawn .... .. ..................... June 16,102.
Region IK
California:
Frt Bm C of Mdecino Co nty. 060184 . ............................. J..e16,192.
Mendko Qony, Uni orsed Ms. 060183 ...... do ........................................... June s, IN.

Coo for 'AvAf** couAs.m EmvW .Epwrgoncy; Req.41eguien Susp.-Suspern, Ri n.nirsam

(Catalog of Federal Domestic Assistanoe No.
83.1M0 -Flood Imrance.")

Issrd: July 2. 109.
CM. "Bud" Sdmuerte,
Administrator, Federal Insuraice
Administration.
[FR Doc. 92-16541 Filed 8-5-0& 8:45 am]
SUMJN CODE $71441-M

DEPARTMENT OF TRANSPORTATION

Maritime Administration

46 CFR Part 272

(Docket No. R-1441

RIN 2133-AAS6

AdmOnstering Maintenance and Repair
Subsidy;, Audit Requirements and
Procedures

AGENCY. Maritime Administration.
Department of Transportation.
ACTION. Final rule.

SUMMARY: This rulemaking amends the
regulations of the Maritime
Administration (MARAD) with respect
to MARAD's internal procedure for
verifying the expenses incurred by
subsidized operators receiving
maintenance and repair (M&R) subsidy.
One amendment relieves the operator
from the automatic disallowance of
otherwise subsidizable expense.
included in a repair summary or
supplement that was not submitted in a
specified time period to MARAD. The
other amendment recognizes that,
pursuant to agreement between MARAD
and the Inspector General, Department

of Transportation. the required audit of
an operator's M&R costs shall be
performed for MARAD by the Office of
Inspector General [OIG).
DATES: This final rule is effective August
6, 199&
FOR FURTH1 SPONMATON CONTiMA.
Joseph Seeiinger. Chiet Division of Ship
Maintenance and Repair,400 7th Street
SW., Washington. DC 20590. Tel. (02)
36-6M
SUPPLEMENTArI MINoBMAI: Ti1e VI
of the Merchant Marine Act, 1930,. .
amended (48 App. U.S.C. 1171, etseq.)
provides authodity to the Secretary of
Transportation, acting through the
Maritime Subsidy Board of the Maritime
Administration, to enter into contracts
for the award of ODS to US. citizens for
the operation of a vessel or vessels
which are to be ued in an essential
service In the foreign comneroe of the
United States. The purpoe of ODS Is to
compensate the operators of such
vessels for excess operating costs
associated with documentation of the
vessels under the laws of the United
States, including crew wage costs and,
when appropriate, the cost of M&R not
covered by insurance (46 App. U.S.C.
1173). MARAD's regulation at 46 CFR
272.42 provides that mARAD shall audit
the operator's M&R costs, as necessary,
and shall notify the operator of the audit
results.

Section 27224(a) of the existing
regulations requires that the operators of
a vessel receiving M&R subsidy submit
to the appropriate MAIRAD regional
Ship Operations Office a Subsidy Repair
Summary (Form MA-140) not later than
120 days after termination of a single
voyage or multiple voyages. Section

272.23(d) provides that if an operator
fails to file the repair summary or
supplement within this time, any
expense included therein shall be
ineligible for subsidy unless the operator
can prove the delay In filing wa due to
circumstances beyond ihe operator's
control, The procedures set forth in
MARAD's isdations governing the
calculation of subsidy rates for liner
vessels (W CFR pert 2L beginIng
with the calendar year 1985, makes use
of a relationship of M&R subsidy to
wage subsidy for a three-year period
commencing fIve years prior to the Year
for which the rate ts being calculatd.
For example, approved and audited
expenses for the years 1W8-- are used
to calculate the t92 M&R subsidy that
the operator receives. The procedure for
detenn M&R subsidy for bulk
vessels (460 CFR part 2 5j also utilizes a
historical period of M&R costs, Le., the
historical period between a subsidized
vessel's latest two routine dry dockis
prior to the subsidivedlyear.

Under both the liner and bulk
procedures, M&R subsidy is determined
as a per diem amount payable for
subsidized voyage days in the calendar
year for which they are applicable. The
MA-140 submissions within the 120 day
period are no longer necessary to assure
the timely payment of subsidy. For this
reason, there is no longer a need to
disallow claims on the basis of their
untimely submission. The provision in
46 CFR 272.23 which provides for the
disallowance of claims that are not
submitted within 120 days was
inadvertently left In the regulation "ben
it was amended in 1990. Accordingly,
MARAD Is removing this provision. The

FY17
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existing regulation is inconsistent with
the actual audit procedure that was
effected by a 1981 agreement between
MARAD and the Inspector General,
Department of Transportation, and
subsequent agreements in 1984, which
agreements implement provisions in
section 4 of the Inspector General Act
(IGA) of 1978, as amended, Pub. L. 92-
463 (published at 5 U.S.C. App.). The
IGA includes within the duties and
responsibilities of each Inspector
General an obligation to "conduct,
supervise, and coordinate audits and
investigations relating to the programs
and operations of the Department within
which his office is established." In 1981,
in recognition of these audit
responsibilities, the Maritime
Administrator and the Inspector
General, Department of Transportation,
entered into a Memorandum of
Agreement, stating that the OIG will
perform the necessary audit for MARAD
and providing further for the transfer of
the MARAD audit function and
personnel to the OIG. Further
agreements between MARAD and the
OIG with respect to audit requirements
for various MARAD programs and
modifications to MARAD audit policy
are reflected in memoranda exchanged
in 1984 by the former MARAD Associate
Administrator for Policy and
Administration and the former Assistant
Inspector General for Policy Planning
and Resources.

Rulemaking Analyses and Notices

Executive Order 12291 (Federal
Regulation) and DOT Regulatory
Policies and Procedures

This rulemaking has been reviewed
under Executive Order 12291, and it has
been determined that this is not a major
rule. It will not result in an annual effect
on the economy of $100 million or more.
There will be no increase in production
costs or prices for consumers, individual
industries, Federal, State or local
governments, agencies, or geographic
regions. Furthermore, it will not
adversely affect competition,
employment, investment, productivity,
innovation, or the ability of United
States-based enterprises in domestic or
export markets.

This rulemaking does not involve any
change in important Departmental
policies and is considered nonsignificant
under the DOT regulatory policies and
procedures (44 FR 11034, February 26,
1979). It announces a policy change to
remove a burden on subsidized
operators receiving M&R and clarifies
responsibilities for performing audits of
M&R expenses claimed. Because the
economic impact should be minimal,

further regulatory evaluation is not
necessary.

The amendments to 46 CFR part 272
remove a general statement of policy to
relieve an unnecessary burden on
subsidized operators receiving M&R
subsidy and clarify a matter of agency
practice and procedure, namely that the
required audit of M&R costs will be
performed for MARAD by the OIG and
that MARAD will notify the operator of
the results of the audit performed by the
OIG. Pursuant to the Administrative
Procedure Act, 5 U.S.C. 553(b),
requirements for notice and opportunity
for public comment are not applicable.
Since MARAD does not anticipate that
publication for comment would result in
the receipt of useful information, such
publication is not required under DOT
Regulatory Policies and Procedures.
Because the rule is deregulatory and
clarifying in nature, MARAD finds that
good cause exists pursuant to 5 U.S.C.
553(d](C3) for making it effective in
publication. This rule is not subject to
the requirements of E.O. 12291.

Federalism

The Maritime Administration has
analyzed this rulemaking in accordance
with the principles and criteria
contained in Executive Order 12612 and
has determined that these regulations do
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

Regulatory Flexibility Act

The Maritime Administration certifies
that this regulation will not have a
significant economic impact on a
substantial number of small entities.

Environment Assessment

The Maritime Administration has
considered the environmental impact of
this rulemaking and has concluded that
an environmental impact statement is
not required under the National
Environmental Policy Act of 1969.

Paperwork Reduction Act

This rulemaking contains reporting
requirements that have previously been
approved by the Office of Management
and Budget (Approval No. 2133-O006).
OMB approved the latest changes to the
information collection requirements in
revised part 221 as contained in the final
rule published July 3, 1992, (57 FR 23470).
However, the revision of forms
referenced in this rule will be submitted
to OMB for review and approval.
Therefore, use of present Maritime
Administration forms will be continued,
pending review and approval of the
forms, as revised.

List of Subjects in 46 CFR Part 272
Cargo vessels, grant programs.
Accordingly, MARAD hereby amends

46 CFR part 272 as follows:
1. The authority citation for 46 CFR

part 272 is revised to read as follows:
Authority: 46 App. U.S.C. 1114(b), 1173,

1176; 49 CFR 1.66.

§ 272.23 [Amended)
2. In § 272.23, paragraph (d) is

removed and paragraphs (e) through (t)
are redesignated as paragraphs (d)
through (s).

3. Section 272.42 is revised to read as
follows:

§ 272.42 Audit requirements and
procedures.

(a) Required audit. In connection with
the audit of the Operator's subsidizable
expenses, the Office of the Inspector
General, Department of Transportation,
shall audit for MARAD the Operator's
M&R costs, as necessary, for the
determination of final subsidy rates. The
Operator shall substantiate those costs
recorded on the books of account which
have been approved by the
Administration.

(b) Notification of audit results. Upon
completion of the audit by the Office of
Inspector General, the MARAD Office of
Financial Approvals shall notify the
Operator of the audit results, including
any items disallowed and the reasons
for such disallowance.

By Order of the Maritime Administrator.
Dated: July 30, 1992.

James E. Saari,
Secretary.
[FR Doc. 92-18556 Filed 8-5-92 8:45 am]
BILUNG CODE 4W0-41-M

46 CFR Part 298

[Docket No. R-1451

RIN 2133-AA97

Obligation Guarantees

AGENCY. Maritime Administration,
Department of Transportation.
ACTION: Final rule.

SUMMARY: Title XI of the Merchant
Marine Act, 1936, as amended (Act),
authorizes the Secretary of
Transportation to provide guarantees of
debt (obligation guarantees) issued to
finance the construction, reconstruction
or reconditioning of vessels built in
United States shipyards and owned by
citizens of the United States.
Applications for obligation guarantees
are made to the Maritime
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Administration acting under authority
delegated by the Secretary to the
Maritime Administrator. MARAD is
revising in its regulations implementing
Title XI of the Merchant Marine Act.
1936. as amended (Act), a requirement
for the computation of the Internal Rate
of Return (ERR) of an applicant's
proposed Project by shifting the burden
for computation of the IRR from the
applicant to MARAD. The existing
requirement is contained in a regulation
that prescribes the terms, conditions and
procedures for applying for and
administering Federal ship financing
assistance in the form of obligation
guarantees. The revised regulation is a
result of the review of existing
regulations mandated by the President
on January 26, 199. It will streamline
procedures for processing applications
for assistance under Title XI of the Act
and provide substantial paperwork
relief to applicants for Title XI
obligation guarantees.
EFPECTIVE DATE: August 6, 1992.
FOR IiURTIER INFORMATION CONTACT
Mitchell D. Lax, Director Office of Ship
Financing, Maritime Administration.
Washington, DC 2059, Telephone No.
(202) 386-5744.
SUPPLEMENTARY INFORMATION: 46 CFR
part 296 implements authority of the
Maritime Administrator, as delegated by
the Secretary of Transportation, to issue
obligation guarantees. Section 298.14 of
the existing regulations for obligation
guarantees provides that no letter of
commitment for an obligation guarantee
will be issued by MARAD without a
finding that the proposed project will be
economically sound. An "obligation
guarantee" Is a pledge of the full faith
and credit of the United States to the
payment of the unpaid principal and
interest on the guarantee of a note.
bond, debenture, or other evidence of
indebtedness as defined in the Act. In
the presentation to establish economic
soundness, applicants are required to
provide an IRR of at least ten percent
An IRR analysis is intended to
demonstrate the projected profitability
of a proposed project, and whether the
security for the guarantee will be used
economically and efficiently.

The procedures set forth in the rule for
calculating the IRR are extensive and
complex, and it is MARAD's experience
that applicants have found these
procedures to be burdensome. The
revision of the rule to shift the
computation of the IRR to MARAD
would provide substantial paperwork
relief for Title XI applicants while still
requiring them to submit the underiylng
financial information necenary for

MARAD to calculate the OtR as
appropriate.

Rulemaking Analyses and Notices

Executive Order 12291 (Federal
Regulation) and DOT Regulatory
Policies and Procedures

This rulemaking has been reviewed
under Executive Order 12291, and it has
been determined that this is not a major
rule. It will not result in an annual effect
on the economy of $100 million or more.
There will be no increase in production
costs or prices for consumers, individual
industries, Federal, State or local
governments, agencies, or geographic
regions. Furthermore. It will not
adversely affect competition.
employment. investment, productivity.
innovation, or the ability of United
States-based enterprises In domestic or
export markets.

This rulemaking does not involve any
change in important Departmental
policies and is considered nonsignificant
under the DOT regulatory policies and
procedures (44 FR 11034, February 2.
1979). It eliminates a requirement that
an applicant for MARAD financial
assistance make a detailed financial
computation to be submitted with the
application. Because the economic
impact should be minimal, further
regulatory evaluation is not necessary.

This rulemaking relates to amendment
of existing regulations that prescribe
conditions and procedures for applying
for Federal ship financing assistance in
the form of obligation guarantees.
Accordingly, It is a matter of agency
practice and procedure. Pursuant to the
Administrative Procedure Act, 5 U.S.C.
553(b), requirements for notice and
opportunity for public comment are not
applicable. Since MARAD does not
anticipate that publication for comment
would result in the receipt of useful
information, such publication is also not
required under DOT's Regulatory
Policies and Procedures. Since the rule
relieves an economic burden on
applicants it is being made effective on
publication for good cause pursuant to 5
U.S.C. 553(dX3). This rule is not subject
to the requirements of E.O. 12291.

Federalism

The Maritime Administration has
analyzed this rulemaking in aocordsae
with the inciples and criteria
contained in icecutive Order ISM2 ad
has detemaised that these regulations do
not have sffident federalism
implications to warrant the pwparatimo
of a Federalism Assessmet.

Regulatory flexiblity Act
The Maritime Administration certifies

that this regulation will not have a
significant economic impact on a
substantial number of small entities.

Environment Assessment

The Maritime Administration has
considered the environmental impact of
this rulemaking and has concluded that
an environmental impact statement is
not required under the National
Environmental Policy Act of 1969.

Paperwok Reduction Act

This rulemaking contains reporting
requirements that have previously been
approved by the Office of Management
and Budget (Approval No. 2133-0006).
OMB approved the latest changes to the
information collection requirements in
revised part 221 as contained in the final
rule published June 3.1992, 57 FR
23470). However, the revision of forms
referenced In this rule will be submitted
to OMB for review and approval.
Therefore. use of present Maritime
Administration forms will be continued,
pending review and approval of the
forms, as revised.

This rulemaking relates to amendment
of existing regulations that prescribe
conditions and procedure* for applying
for Federal ship financing assistance in
the form of obligation guarantees.

List of Subjects in 46 CFR Purt 296
Banks, Banking. Loan programs-

Transportation, Maritime carriers,
Mortgages, Mortgage irsuance, Uniform
system of accounts.

Accordingly, 46 CFR part 2N Is
amended as follows:

PART 298--AMEtdOEDI

1. The authority citation for part 290 Is
revised to read as Follows:

Authority: 46 App. U.S.C. 1114(b). 4Q'R
1.66.

§298.14 (Amended)
2. Section 298.14 is amended as

follows:
(a) In paragraph (b)(3), by substituting

a period for the second comma and
deleting thereafter the phrase "and in
accordance with paragraph [b)(4) of this
section."

(b) By removing paragraph 1b)(4) In Its
entirety.

By order of the Maritime Admbahtmk.
James E. See.
Secrwby, A*r*0mkwAdmAdaeon.
JFR Dot. 06-15 trd G54% 046 w
5NA codo 44104 1•A
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FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[MM Docket No. 91-342; RM-6976; FCC 92-
3351

Television Broadcasting Services;
Ardmore, OK, and Sherman, TX

AGENCY. Federal Communications
Commission.
ACTION: Final rule.

SUMMARY: This document reallots
Channel 12 from Ardmore, Oklahoma to
Sherman, Texas, and modifies the
license of Station KXII (TV) to reflect
Channel 12 at Sherman, as proposed in
the Notice of Proposed Rule Making in
this proceeding. See 56 FR 63704,
December 5, 1991. Channel 12 can be
allotted to Sherman, Texas, in
compliance with the Commission's
minimum distance separation
requirements at the current transmitter
site for Station KXII (TV). The
coordinates for Channel 12 at Sherman,
Texas are North Latitude 34-01-58 and
West Longitude 96-48-00.
EFFECTIVE DATE: September 10, 1992.
FOR FURTHER INFORMATION CONTACT.
Arthur D. Scrutchins, Mass Media
Bureau, (202) 634-6530.
SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission's Report
and Order, MM Docket No. 91-342,
adopted July 17, 1992, and released July
28, 1992. The full text of this Commission
decision is available for inspection and
copying during normal business hours in
the FCC Dockets Branch (room 230),
1919 M Street NW., Washington, DC.
The complete text of this decision may
also be purchased from the
Commission's copy contractors,
Downtown Copy Center, 1990 M Street
NW., Suite 640, Washington, DC 20036,
(202) 452-1422.

List of Subjects in 47 CFR Part 73
Television broadcasting.

PART 73--[AMENDED]

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303.

§ 73.606 [Amended]
2. Section 73.606(b), the Table of

Television Allotments under Oklahoma,
is amended by removing Channel "12-"
from Ardmore.

3. Section 73.606(b), the Table of
Television Allotments under Texas, is
amended by adding Channel "12-" at
Sherman.

Federal Communications Commission.
Donna R. Searcy,
Secretary.
[FR Doc. 92-18524 Filed 8-5-92; 8:45 am]
BILUNG CODE 6712-01-M

47 CFR Part 90
[PR Docket No. 91-322; FCC 92-3211

Private Land Mobile Radio Services;
Secondary Fixed Operations

AGENCY: Federal Communications
Commission.
ACTION: Final rule.

SUMMARY: These rule changes relax
existing restrictions on secondary fixed
signaling and alarm operations by all
types of private land mobile radio
systems that are licensed for exclusive
use. This action is taken to remove an
unnecessary regulatory burden on these
licensees. These new rules will provide
increased capability for licensees of
exclusive-use private land mobile radio
systems to meet their communication
needs.
EFFECTIVE DATE: September 8, 1992.
FOR FURTHER INFORMATION CONTACT:
Freda Lippert Thyden, Rules Branch,
Private Radio Bureau, (202) 634-2443.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission's Report
and Order, PR Docket No. 91-322, FCC
92-321, adopted July 10, 1992, and
released July 22, 1992. The full text of
this Report and Order is available for
inspection and copying during normal
business hours in the FCC Dockets
Branch, Room 230, 1919 M Street, NW.,
Washington, DC. The complete text may
be purchased from the Commission's
copy contractor, Downtown Copy
Center, 1114 21st Street, Washington,
DC 20036, telephone (202) 452-1422.

Summary of Report and Order
1. 47 CFR 90.235 provides that private

radio land mobile licensees authorized
under part 90 of the Commission's Rules
may conduct secondary fixed signaling
and alarm operations above 25 MHz
provided certain terms and conditions
are met. These provisions, essentially
technical, relate primarily to protection
of co-channel users from interference on
shared channels. In 1986, we amended
47 CFR 90.637(c) to allow trunked
Specialized Mobile Radio (SMR)
systems and their end users to conduct
such operations on a less restricted
basis without complying with 47 CFR
90.235. This action was taken because
the restrictions had been intended to
reduce interference potential to mobile
operations in a shared spectrum

environment and thus were unnecessary
for trunked SMR systems, which operate
on exclusive frequency assignments.

2. On October 22, 1991, we adopted a
Notice of Proposed Rule Making (Notice)
to consider rules relaxing restrictions on
secondary fixed signaling and alarm
operations by all types of private land
mobile radio systems that are licensed
for exclusive use. The action we took in
1986 permitting trunked SMR systems to
conduct secondary operations without
meeting the § 90.235 restrictions formed
the basis for the action proposed in the
Notice. Trunked SMR systems are not
the only private land mobile radio
systems that operate in an exclusive-use
environment. The same rationale exists
for removing the § 90.235 restrictions
from other systems operating on
exclusive-use assignments. Therefore,
we adopt the rules as proposed in the
Notice. This will allow additional
operations on existing spectrum
allocations-clearly an efficient use of
the spectrum.

3. To ensure that harmful interference
does not occur, we adopt our proposed
rules to limit output power to 30 watts
and require that an automatic means be
available to deactivate remote
transmitters in the event the carrier
remains on for a period in excess of
three minutes. We also adopt rules to
preserve the land mobile nature of the
part 90 services.

Final Regulatory Flexibility Analysis

Need and purpose of this action:
4. The Commission is adopting this

Report and Order to provide increased
capability for licensees of exclusive-use
private land mobile radio systems to
meet their communications needs. The
action taken herein will permit licensees
of exclusive-use private land mobile
radio systems to make greater use of
secondary fixed signaling and alarm
operations on already licensed spectrum
to further address their own
communications requirements.

Summary of the issues raised by the
public comments in response to the
Initial Regulatory Flexibility Analysis:

5. No comments addressed our Initial
Regulatory Flexibility Analysis.
Significant alternatives considered and
rejected:

6. None.

List of Subjects in 47 CFR Part 90
Exclusive-use land mobile systems,

Private land mobile radio services,
Radio, Secondary fixed signaling and
alarm operations.

Amendatory Text
47 CFR part 90, is amended as follows:
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1. The authority citation for part 90 is
revised to read as follows:

Authoity: Sections 4. 303. and 332,48 Stat.
1066,1082, as amended, 47 U.S.C. 154. 303.
and 332. unless otherwise noted.

2. Section 90.235 is amended by
adding a new paragraph (1) at the end to
read as follows:

§ 90.235 Secondary fixed signaling
operations.

(1) Secondary fixed signaling
operations conducted in accordance
with the provisions of §§ 90.317(a) or
90.637(c) of this part are exempt from
the foregoing provisions of this section.

3. A'new § 90.317 is added to read as
follows:

§ 90.317 Fixed ancillary signaling and data
transmissions.

(a) Licensees of systems that have
exclusive-use status in their respective
geographic areas may engage in fixed
ancillary signaling and data
transmissions, subject to the following
requirements:

(1) All such ancillary operations must
be on a secondary, non-interference
basis to the primary mobile operation of
any other licensee.

(2) The output power at the remote
site shall not exceed 30 watts.

(3) Any fixed transmitters will not
count toward meeting the mobile
loading requirements nor be considered

in whole or in part as a justification for
authorizing additional frequencies in the
licensee's mobile system.

(4) Automatic means must be
provided to deactivate the remote
transmitter in the event the carrier
remains on for a period in excess of
three minutes.

(5) Operational fixed stations
authorized pursuant to the provisions of
this paragraph are exempt from the
requirements of §§ 90.425 and 90.429.

(6) If the system is licensed on 470-512
MHz conventional frequencies, and
exclusivity has been achieved through
the aggregate loading of more than a
single co-channel licensee, then a
licensee must obtain the concurrence of
other co-channel licensees prior to
commencing such ancillary operations.

(b) Licensees of systems that do not
have exclusive-use status in their
respective geographic areas may
conduct fixed ancillary signaling and
data transmissions only in accordance
with the provisions of § 90.235 of this
part.

4. Section 90.637 is amended by
revising paragraph (c) and adding new
paragraph (d) to read as follows:

§ 90.637 Restrictions on operational fixed
stations.

(c) Trunked and conventional systems
that have exctusive-use status in their
respective geographic areas may

conduct fixed ancillary signaling and
data transmissions subject to the
following requirements:

(1) Alloperations must be on a
secondary, non-interference basis to the
primary mobile operation of any other
licensee.

(2) The output power at the remote
site must not exceed 30 watts.

(3) Any fixed transmitters will not
count toward meeting the mobile
loading requirements nor be considered
in whole or in part as a justification for
authorizing additional frequencies in the
licensee's mobile system.

(4) Automatic means must be
provided to deactivate the remote
transmitter in the event the carrier
remains on for a period in excess of
three minutes.

(5) Operational fixed stations
authorized pursuant to the provisions of
paragraphs (c) and (d) of this Section
are exempt from the requirements of
§ § 90.425 and 90.429.

(d) Conventional systems that do not
have exclusive-use status in their
respective geographic areas may
conduct fixed ancillary signaling and
data transmissions only in accordance
with all the provisions of § 90.235.
Federal Communications Commission.
Dosn# It Searcy,
Secretry.
[FR Doe. 9z-iM Piled 86-0; 4 am]
BILLING COOE 0S1S41-u
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This section of the FEDERAL REGISTER
contains notices to the public of the
proposed Issuance of rules and
regulations. The purpose of these notices
is to give interested persons an
opportunity to participate In the rule
making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Agriculture Marketing Service

7 CFR Parts 1124 and 1135

[Docket No. AO-368-A21, AO-380-A11; DA-
92-071

Milk In the Pacific Northwest and
Southwestern Idaho-Eastern Oregon
Marketing Areas; Notice of Hearing on
Proposed Amendments to Tentative
Marketing Agreements and Orders

AOENCY: Agricultural Marketing Service,
USDA.
ACTION: Notice of public hearing on
proposed rulemaking.

SUMMAR:. This hearing is being held to
consider proposed changes in the Pacific
Northwest and Southwestern Idaho-
Eastern Oregon Federal milk marketing
orders. The proposals concern the
amendment of the orders: (1) To provide
multiple component pricing plans for
milk used in Class I1 and Class III
products in the Pacific Northwest and
Southwestern Idaho-Eastern Oregon
marketing areas; (2) To revise the
location adjustment for plants in
Yakima County, Washington, in the
Pacific Northwest order, (3) To amend
the delivery requirements for
qualification as a supply plant in the
Pacific Northwest Order, and (4) To
grant the Washington State Department
of Corrections dairy plant exempt status
under the Pacific Northwest order. The
multiple component pricing proposal for
the Pacific Northwest order would be on
a solids nonfat basis while for the
Southwestern Idaho-Eastern Oregon
order it would be based on protein.
DATES: The hearing will convene at 9
a.m. on September 9, 1992.
ADDRESSES: The hearing will be held at
The Sheraton Portland Airport Hotel,
8235 Northeast Airport Way Portland,
Oregon 97220, (503) 281-2500.
FOR FURTHER INFORMATION CONTACT.
Richard A. Glandt, Marketing Specialist,
USDA/AMS/Dairy Division, Order

Formulation Branch, Room 2968, South
Building, P.O. Box 96456, Washington,
DC 20090-6456, (202) 720-4829.
SUPPLEMENTARY INFORMATION:. This.
administrative action is governed by the
provisions of sections 556 and 557 of
title 5 of the United States Code and,
therefore, is excluded from the
requirements of Executive Order 12291.

Notice is hereby given of a public
hearing to be held at The Sheraton
Portland Airport Hotel, 8235 Northeast
Airport Way Portland, Oregon 97220,
(503) 281-2500 beginning at 9 a.m. local
time, on September 9, 1992, with respect
to proposed amendments to the
tentative marketing agreements and to
the orders regulating the handling of
milk in the Pacific Northwest and
Southwestern Idaho-Eastern Oregon
marketing areas.

The hearing is called pursuant to the
provisions of the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), and the applicable rules
of practice and procedure governing the
formulation of marketing agreements
and marketing orders (7 CFR part 900).

The purpose of the hearing is to
receive evidence with respect to the
economic and marketing conditions
which relate to the proposed
amendments, hereinafter set forth, and
any appropriate modifications thereof,
to the tentative marketing agreements
and to the orders.

Actions under the Federal milk order
program are subject to the Regulatory
Flexibility Act (Pub. L. 96-354). This Act
seeks to ensure that, within the statutory
authority of a program, the regulatory
and information requirements are
tailored to the size and nature of small
businesses. For the purposes of the Act,
a dairy farm is a "small business" if it
has an annual gross revenue of less than
$500,000, and a dairy products
manufacturer is a "small business" if it
has fewer than 500 employees. Most
parties subject to a milk order are
considered as a small business.
Accordingly, interested parties are
invited to present evidence on the
probable regulatory and informational
impact of the hearing proposals on small
businesses. Also, parties may suggest
modifications of these proposals for the
purpose of tailoring their applicability to
small businesses.

The amendment to the rules proposed
herein have been reviewed under
Executive Order 12778, Civil Justice

Reform. They are not intended to have
retroactive effect. If adopted, the
proposed amendments would not
preempt any state or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
these rules.

TheAct provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608(15)(A) of the Act, any
handler subject to an order may file with
the Secretary a petition stating that the
order, any provision of the order, or any
obligation Imposed in connection with
the order is not in accordance with the
law and requesting a modification of an
order or to be exempted from the order.
A handler is afforded the opportunity for
a hearing on the petition. After a hearing
the Secretary would rule on the petition.
The Act provides that the district court
of the United States in any district in
which the handler is an inhabitant, or
has his principal place of business, has
jurisdiction in equity to review the
Secretary's ruling on the petition,
provided a bill in equity is filed not later
than 20 days after date of the entry of
the ruling.

Interested parties who wish to
introduce exhibits should provide the
Presiding Officer at the hearing with 4
copies of such exhibits for the Official
Record. Also, it would be helpful if
additional copies are available for the
use of other participants at the hearing.

List of Subjects in 7 CFR Parts 1124 and
1135

Milk marketing orders.
The authority citation for 7 CFR parts

1124 and 1135 continues to read as
follows:

Authority: Secs. 1-19, 48 Stat. 31, as
amended; 7 U.S.C. 601-674.

The proposed amendments, as set
forth below, have not received the
approval of the Secretary of Agriculture.

Proposed by Darigold Farms

Proposal No. 1
Amend the following provisions of the

Pacific Northwest order to read as
follows:

Section 1124.9 Handler

(c) Any cooperative association with
respect to milk that it receives for its
account from the farm of a producer for
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delivery to a pool plant of another
handler in a tank truck owned and
operated by, or under the control of,
such cooperative association, unless
both the cooperative association and the
operator of the pool plant notify the
Market Administrator prior to the time
that such milk is delivered to the pool
plant that the plant operator will be the
handler for such milk and will purchase
such milk on the basis of weights
determined from its measurement at the
farm and butterfat and nonfat milk
solids tests determined from farm bulk
tank samples. Milk for which the
cooperative association is the handler
pursuant to this paragraph shall be
deemed to have been received by the
cooperative association at the location
of the pool plant to which such milk is
delivered;

Add a new 1 1124.21 to read as
follows:

Section 1124.21 Producer Price
Differential

Producer price differential means the
price per hundredweight of milk to be
paid producers which represents their
pro rata share of the Class 1, Class 11
and Class Ill-A differentials, and other
payments and adjustments under the
order, computed pursuant to §§ 1124.60
and 1124.61.
Section 1124.30 Reports of Receipts
and Utilization

(a) * *
(1)

(i) Milk received directly from
producers (including such handler's own
production) and the amount of nonfat
milk solids contained therein.

(ii) Milk received from a cooperative
association pursuant to 1124.9(c) and the
amount of nonfat milk solids.

(c)* "
(1) The quantities of skim milk and

butterfat received from producers and
the amount of nonfat milk solids
contained therein;

(2) The utilization of skim milk and
butterfat and the amount of nonfat milk
solids for which it is the handler
pursuant to § 1124.9(b); and

Section 1124.31 Payroll Reports
ft ft t ft ft

(a) : • *
(1) The total pounds of milk received

from each producer, the pounds of
butterfat and the pounds of nonfat milk
solids contained in such milk, and the
number of days on which milk was

delivered by such producer in such
month;
* * • t -

(b) * *
(1) The total pounds of milk, butterfat

content and nonfat milk solids thereof
received from each dairy farmer.
• * * * *

Section 1124.43 General Classification
and Accounting Rules

(d) Each person qualified as a handler
pursuant to § 1124.9 (a), (b), or (c) shall
determine and maintain records of the
nonfat milk solids content of milk and
fluid milk products received and
disposed of as are necessary to submit
reports to the Market Administrator
pursuant to i § 1124.30 and 1124.31, and
shall retain and make available such
records in the same manner as is
required for records of butterfat and
skim milk pursuant to § 1000.5 of the
general provisions included in J 1124.1.

(e) The Market Administrator shall
verify or establish the accuracy of data
reported for nonfat milk solids pursuant
to this part through audit of books and
records of handlers, and by such other
means as are necessary and commonly
employed in the verification of data
concerning the receipts and utilization
of skim milk and butterfat.
Section 1124.50 Class Prices and
Component Prices

(e) Skim milk price. The skim milk
price per hundredweight shall be the
basic formula price for the month-less
an amount computed by multiplying the
butterfat differential computed pursuaiit
to § 1124.74 by 35.

(f) Butterfat price. The butterfat price
per pound shall be the total of: (1) The
skim milk value per hundredweight for
the month divided by 100; and (2) the
butterfat differential for the month.
computed pursuant to 1 1124.74,
multiplied by 10.

(g) Nonfat milk solids price. The price
per pound for nonfat milk solids shall be
computed by subtracting from the basic
formula price, the butterfat price
multiplied by 3.5 and dividing the result
by the average percentage of nonfat
milk solids in all producers for such
month.

Section 1124.53 Announcement of
Class Prices

(a) The 5th day after the end of each
month, the basic formula price and the
prices for skim milk and and butterfat
computed pursuant to § § 1124,50(e) and
1124,150(f) respectively; and

(b) The 14th day after the end of each
month, the handler nonfat milk solids
price computed pursuant to § 1124.50(g).

Section 1124.60 Computation of
Handlers Obligation to Producer
Differential Pool

Handler's value of milk for computing
uniform prices. The Market
Administrator shall compute each
month for each handler defined in
§ 1124.9(a) with respect to each of such
handler's pool plants and for each
handler defined in § 1124.9 (b) and (c),
an obligation to the pool computed by
adding the following values:

(a) The pounds of milk received from
a cooperative association as a handler
pursuant to I 1124.9(c) and allocated to
Class I pursuant to J 1124.44(a)(15) and
the corresponding step of § 1124.44(b)
and the pounds of producer milk in
Class I as determined pursuant to
1 1124.44, both multiplied by the
difference between the Class I price
(adjusted pursuant to § 1124.52) and the
Class HI price;

(b) The pounds of milk received from
a cooperative association as a handler
pursuant to § 1124.9(c) and allocated to
Class II pursuant to § 1124.44(a)(15) and
the corresponding step of § 1124.44(b)
and the pounds of producer milk in
Class II as determined pursuant to
§ 1124.44, both multiplied by the
difference between the Class 11 price
and Class III price;

(c) For producer milk Is Class Ili-A.
add or subtract as appropriate an
amount per hundredweight that the
Class Il-A price is more or less,
respectively, than the Class III price.

(d) The value of the product pounds,
skim milk and butterfat in overage
assigned to each class pursuant to
§ 1124.44{a)(15) and the value of the
corresponding pounds of nonfat milk
solids associated with the skim milk
subtracted from Class H and Class III
pursuant to § 1124.44(a)(15), by
multiplying the skim milk pounds so
assigned by the percentage of nonfat
milk solids in the handler's receipts of
producer skim milk during the month asfollows:

(1) The hundredweight of skim milk
and butterfat subtracted from Class I
pursuant to § 1124.44(a)(15) and the
corresponding step of § 1124.44(b),
multiplied by the difference between the
Class I price adjusted for location and
the Class I] price, plus the
hundredweight of skim milk subtracted
from Class I pursuant to § 1124.44(a)(15)
multiplied by the skim milk price, plus
the butterfat pounds of overage
subtracted from Class, I pursuant to
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§ 1124.44(b) multiplied by the butterfat
price;

(2) The hundredweight of skim milk
and butterfat subtracted from Class II
pursuant to § 1124.44(a)(15) and the
corresponding step of § 1124.44(b)
multiplied by the difference between the
Class II price and the Class III price,
plus the pounds of nonfat milk solids in
skim milk subtracted from Class H
pursuant to § 1124.44(a)(15) multiplied
by the nonfat milk solids price, plus the
butterfat pounds of overage subtracted
from Class II pursuant to § 1124.44(b)
multiplied by the butterfat price;

(3) The pounds of nonfat milk solids in
skim milk overage subtracted from Class
III pursuant to § 1124.44(a)(15)
multiplied by the nonfat milk solids
price, plus the butterfat pounds of
overage subtracted from Class II
pursuant to 1 1124.44(b) multiplied by
the butterfat price;

(e) The value of the product pounds,
skim milk and butterfat subtracted from
Class I or Class II pursuant to
§ 1124.44(a)(10) and the corresponding
step of § 1124A4(b), and value of the
pounds of nonfat milk solids associated
with the skim milk subtracted from
Class U pursuant to I 1124.44(a)(10),
computed by multiplying the skim milk
pounds so subtracted by the percentage
of nonfat milk solids in the handler's
receipts of producer skim milk during
the previous month as follows:

(1) The value of the product pounds,
skim milk and butterfat subtracted from
Class I pursuant to I 1124A4(a)(10) and
the corresponding step of I 1124.44(b)
applicable at the location of the pool
plant at the current month's Class I-
Class III price difference and the current
month's skim milk and butterfat prices,
less the Class III value of the milk at the
previous month's nonfat milk solids and
butterfat prices;

(2) The value of the hundredweight of
skim milk and butterfat subtracted from
Class 1 pursuant to I 1124.44(a)(10) and
the corresponding step of § 1124.44(b) at
the current month's Class II-Class III
price difference and the current month's
nonfat milk solids and butterfat prices,
less the Class M] value of the milk at the
previous month's nonfat milk solids and
butterfat prices;

(f) The value of the product pounds,
skim milk and butterfat subtracted from
Class I pursuant to § 1124.44(a)(8) (i)
through (iv), and the corresponding step
of § 1124.44(b), excluding receipts of
bulk fluid cream products from another
order plant, applicable at the location of
the pool plant and the current month's
Class I-Class III price difference;

(g) The value of the product pounds,
skim milk and butterfat subtracted from
Class I pursuant to I 1124.44(a)(8) (v)

and (vi) and the corresponding step of
§ 1124.44(b) applicable at the location of
the transferor plant at the current
month's Class I-Class III price
difference;

(h) The value of the product pounds,
skim milk and butterfat subtracted from
Class I pursuant to § 1124.44(a)(12) and
the corresponding step of § 1124.44(b),
excluding such hundredweight in
receipts of bulk fluid milk products from
an unregulated supply plant to the
extent that an equivalent quantity
disposed of to such plant by handlers
fully regulated by any Federal Order is
classified and priced as Class I milk and
is not used as an offset for any other
payment obligation under any order,
applicable at the location of the nearest
unregulated supply plants from which
an equivalent volume was received at
the current month's Class I-Class III
price difference.

(i) The pounds of skim milk received
from a cooperative association as a
handler pursuant to § 1124.9(c) and
allocated to Class I pursuant to
§ 1124A4(a)(15), and the pounds of
producer milk in CLass I as determined
pursuant to § 1124.44, both multiplied by
the skim milk price for the month
computed pursuant to § 1124.50(e).

(I) The pounds of nonfat milk solids In
skim milk in receipts allocated to Class
H and Class I pursuant to
§ 1124.44(a)(15) and producer milk
classified as Class II and Class II
pursuant to § 1124.44, computed by
multiplying the skim milk pounds so
assigned by the percentage of nonfat
milk solids in the handler's receipts of
producer skim milk during the month for
each report filed separately, the result to
be multiplied by the nonfat milk solids
price for the month computed pursuant
to § 1124.50(g).
Section 1124.61 Computation of
Producer Price Differential

For each month the Market
Administrator shall compute a
"producer price differential" as follows:

(a) The "producer price differential"
shall be the result of the following
computations:

(1) Combine into one metal:
(i) The value computed pursuant to

* 1124.60(a) through (h) for all handlers
who filed the reports prescribed by
§ 1124.30 for the month and who made
the payments pursuant to § 1124.71 for
the preceding month:

(ii) An amount equal to the total value
of the location differentials computed
pursuant to § 1124.75;

(iWl)An amount equal to not less than
one-half of the unobligated balance in
the producer settlement fund.

(2) Divide the total value calculated
under paragraph (a)(1) of this section by
the sum of the following for all handlers:

(i) The total hundredweight of
producer milk pursuant to 1 1124.13
represented by the value established
pursuant to (1)(i) of this paragraph; and

(ii) The total hundredweight for which
a value is computed pursuant to
j 1124.60(h).

(3) Subtract not less than 4 cents nor
more than 5 cents per hundredweight.
The result shall be the "producer price
differentiaL"

Section 1124.62 Computation of
Producer Nonfat Milk Solids Price

The "producer nonfat milk solids
price" to be paid to all producers for the
pounds of nonfat milk solids contained
in their milk shall be computed by the
Market Administrator each month as
follows:

(1) Combine into one total the values
computed pursuant to 1 1124.00 (1) and
{j) for all handlers who made reports
pursuant to 1 1124.30 and who made
payments pursuant to I 1124.71 for the
preceding month:

(2) Divide the resulting amount by the
total pounds of nonfat milk solids in
producer milk; and

(3) Round to the nearest whole cent.
The result is the "producer nonfat milk
solids price".

Section 1124.63 Announcement of the
Producer Price Differential, Producer
Nonfat Milk Solids and an Estimated
Uniform Price

The Market Administrator shall
announce on or before the 14th day after
the end of each month, the following
prices for such month:

(a) The producer price differential;
(b) The producer nonfat milk solids

price; and
(c) An estimated uniform price per

hundredweight of milk computed by
adding the producer price differential to
the basic formula price.

Section 1124.71 Payment to the
Producer Settlement Fund

(a) On or before the sixteenth day
after the end of the month each handler
shall pay to the Market Administrator
the amount, if any, by which its
obligation specified in paragraph (a)(1)
of this section exceeds the amount
specified for such handler in paragraph
(a)(2) of this section;

(1) The sum of:
(i) The total obligation of the handler

for such month as determined pursuant
to § 1124.60, and
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fifteen days of the month at not less
ton the butterfat =m noudat mi sowids
prices respecfively foerth preceding
month; aud

(2) On c befoe tbe Mmesh day aler
the e dofem a oud
money demaneu d in- accmdace wi&
computations mode on te same barn
ax those specified In J 11 73fa)M1 (.1)
tleough o m smm any paymut musde
pausent to pragrqph c)}1) of the
section.
(d) Eaci hascder qwfeied pmuse to

§ 1124.9(a) that received milk ir viwbic
a cooperative associstkm was the
hamer pursuant to I 1124.9 shall psy
the cooperative association fr sisch
milk:

(1) Ga or bere the second day prim
to the d ta specif in parap"6 ja}KI)t
oi tis section for milk received duing .
the first fifteen days o the morth stnot
less tan the Class I pric for the
preceding month; and

(2) On or before dh seventeenth day
after the end of each month of milk
received dwWin the month an amat of
money deterased for suchk milk in
accordawe with the com4pAatiam
spec ifiedi uS 1124v3AaY2 i ilusug
(iiit s any payment mo d thsead ato paragraph (d)(1} of this aclie..

(e). Nmesd hepowwwwainss
sectiM abd be co. tm d te eOA am
cooperative association qualified under
section 8c(5)(F) of the Act from making
paqyms for mik to its peodsuem in
accmesdce wit auk prvisum of d
Act.

(f) In making payments to peoducers
pursuant to this section. each handler
shall provide each producer, on or
befre *e, M& day desc month wM
a aupportiq statenznt h producer milk
received fror the producer during the
previous month in suckh r that fR m
be retained by &he proucer, whic sal
show-

(1J The idenft ofthe hander nd the
producer.
V4 The tota pounds 5 mio= dLvaed

by the prodiver. tha pounds of butterfat
and Rn"Lii milk golids coutaimed therein
and. unless previousdly p, vid the
pounds of milk in. eaeh, devery;

3)£bTe zuskm roses at whc

payment to the producer is #e"uied
under the provisions of &is secton;

(4) The rate and amount of any
premiums or of parnests made ia
excess of the minimums required usides
this order;.

(5) The amount or rate of each
deduction claimed by the handfer,
tgeherw~ith an explarnRat. each
suck deducbou and

f" The net amount of peyment to the
producer.

(g7 In making payments to a
cooperative assocatin in agregate
pursuant ta this sectfon, each handler
shaft, upon request provide the
cooperative association, with respect to
each producer for whom such payment
is made, any or alt of the information
specified in paragraph ({7 of this section.

Secfion 724.75 Pfant Local on
Adjustments for Producers and'on

(4 For Purposes of the omputations
pursuant to J J U12471(a)1243, the
producer price differentd for al m4ik
shall he adted at the rates set fartb in
§ 1124.52 for Class I maka plcble at
the locaSion of the umpoel plast from
whick the milk or ed m&lk was
received, exept that the adjuted
producer pike differential ahA not be
less than me

Sect w24.7ff Pyments bya
Handler Operating a Partially
Regr[kted DfsitiehrP Abrt

Amend 6 2124,76- by ekangir the term"uniform price" to, read estimated
unosmn price" wierevet coaied
thereia.

F-7



Federal Register / Vol. 57, No. 152 / Thursday, August 6, 1992 / Proposed Rules

Proposed by Darigold Farms and
Western Dairymen Cooperative, Inc.

Proposal No. 2
Amend the following provisions of the

Southwestern Idaho-Eastern Oregon
order to read as follows:

Section 1135.9 Handler

(c) Any cooperative association with
respect to milk that it receives for its
account from the farm of a producer for
delivery to a pool plant of another
handler in a tank truck owned and
operated by, or under the control of,
such cooperative association, unless
both the cooperative association and the
operator of the pool plant notify the
market administrator prior to the time
that such milk is delivered to the pool
plant that the plant operator will be the
handler for such milk on the basis of
weights determined from its
measurement at the farm and butterfat
and protein tests determined from farm
bulk tank samples;
* * * * *

Add a new § 1135.21 to read as
follows:
Section 1135.21 Producer Price
Differential

Producer price differential means the.
price per hundredweight of milk to be
paid producers which represents their
prorata share of the Class I and Class 1I
differentials and other payments and
adjustments under the order computed
pursuant to §§ 1135.60 and 1135.61.

In § 1135.30, paragraphs (b) and (d)
are redesignated as paragraphs (d) and
(e) and the introductory text and
paragraphs (a) through (c) are added to
read as follows:

Section 11)5,30 Reports of Receipts
and Utilizatior

On or before the ninth day after the
end of the month, each handler shall
report to the market administrator, in
the detail and on forms prescribed by
the market administrator the following
information for such month as follows:(a) Each handler qualified pursuant to
§ 1135.9(a) shall report for each pool
plant operated by the handler the
quantities of skim milk and butterfat
contained in or represented by:
(1) Producer milk received at such

plants or diverted by the handler to
other plants and the protein content of
such milk;

(2) Producer milk received at such
plants from handlers qualified pursuant
to § 1135.9 (c) and (d) and the protein
content of such milk: and

(3) Fluid milk products and bulk fluid
cream products from other pool plants

and other source milk received at such
plants, and the quantities of skim milk
contained in or represented by such
products;

(b) Each handler qualified pursuant to
§ 1135.9(b), (c) or (d) shall report the
quantities of producer milk received and
the butterfat and protein thereof.

(c) Each handler submitting reports
pursuant to paragraphs (a) and (b)
hereof shall report the utilization or
disposition of all milk, filled milk and
milk products required to be reported,
and inventories on hand at the
beginning and end of each month in the
form of the fluid milk products specified
in § 1135.40(b)(1).
Section 1135.31 Payroll Reports

(a) on or before the 22nd day after the
end of the month, each handler
described in § 1135.9(a), (b), (c) and (d).
shall report to the market administrator
in the detail prescribed by the market
administrator the following information
showing for each producer for such
month;

[11 * * *
(2) * * *

(31 * * *
(4) The average butterfat and protein

content of his/her milk;

Section 113543 General Classification
and Accounting Rules

(di Each person qualified as a handler
pursuant to § 1135.9 (a), (b), (c), or (d)
shall determine and maintain records of
the piotein content of milk and fluid
milk products received and disposed of
as are necessary to submit reports to the
market administrator pursuant to
§§ 1135.30 and 1135.31, and shall retain
and make available such records in the
same manner as is required for records
ef butterfat and skim milk pursuant to
§ 1000.5 of the general provisions
included in § 1135.1,

(a) The market administrator shall
verify or establish the accuracy of the
data reported for milk protein pursuant
to this part through audit of the books
and records of handlers, and by such
other means as are necessary and
commonly employed in the verification
of data concerning the receipts and
utilization of skim milk and butterfat.

Sectiop 113150 Closs Prices
* * *

(I' Skim milk price. The skim milk
price per hundredweight shall be the
basic formula price for the month less
an amount computed by multiplying the
butterfat differential computed pursuant
to 1 1135.74 to 35.

(e) Butterfat price. The-butterfat price
per pound shall be the total of: (1) the
skim milk value per hundredweight for
the month divided by 100: and (2) the
butterfat differential for the month.
computed pursuant to section 1135.74
multiplied by 10.

(f) Handler protein price. The price
per pound for protein shall be computed
by subtracting from the basic formula
price, the butterfat price multiplied by
3.5 and dividing the result by the
average percentage of protein in all
producer for such month.

Section 1135.53 Announcement of
Class and Component Prices

The market administrator shall
announce publicly on or before:

(a) The 5th day of each month, the
Class I price for the following month;

(b) The 15th day of each month, the
Class I price for the following month;

(c) The 5th day after the end of each
month, the basic formula price and the
prices for skim milk and butterfat
computed pursuant to § 1135.50 (d) and
(e) respectively; and

(d) The 14th day after the elid of each
month the handler protein price
computed pursuant to 1 1135.50(f) for
such month.

Section 1135.60 Computation of
Handlers' Obligations to Producer Price
Differential Pool

For the purpose of computing the
producer price differential the market
administrator shall compute each month
a differential value for each handler for
each of the handler's pool plants and for
each handler qualified pursuant to
§ 1135.9 (b), (c), or (d) by combining the
amounts computed as follows:

(a) Multiply the hundredweight of
producer milk assigned to Class I milk
pursuant to § 1135.44(c), plus any
overage assigned to that Class pursuant
to § 1135.44(a)(14) and the
corresponding step of § 1135o44(b) by the
difference between the Class I price,
and the basic formula price;

(b) Multiply the hundredweight of
producer milk assigned to Class II milk
pursuant to § 1135.44(c), plus any
.overage assigned to that Class pursuant
to § 1135.44(a)(14) and the
corresponding step of § 1135.44(b) by the
difference between the Class II price
and the basic formula price;

(c) Multiply the total pounds of
butterfat assigned to overage pursuant
to § 1135.44(b)(14) by the butterfat price;

(d) Combine the amounts computed
with respect to skim milk overages
computed pursuant to § 1135.44(a114) as
follows:
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(i) Malipy the hrmdrdweight of skim
miQ overage assigned t Class I by the
skim mk price, and

16i) ftbtipy the hundredw-eiSht of
skim milk overage assigned to Clam 9,
and Clam III by th average psofein
conter of the sdim milk smaining after
§ 113s.441a)(14}, and mutiply the
resuling figure by the handier protei
price.

the ba4 fteua pacr the pseedia
mnth and the Class I price, or theCls

II price for the current month, by the
hundredweight of skim milk and
butterfat subtracted respectively from
Class I and Class U pursumt to
§ 1135.44(a 9 and the corre&paad
step of § 1135.44(b);

(f) Multiply the difference between he
Class I price and the basic formula price
by the hundredweight of skim milk and
butterfat subtracted from Class I
pursuant to I 1135.44(a)(7) ti} through
{ir) and the corresponft step of
§ 1135.44(b), after excluding rece pts of
bulk fluid ceem products from an other
order plant

W Multiply the difference between
the Clam I price and the basic frmla
price by the hundredweight of skim milk
and butterfat subtracted from Class I
pursuant to § 113" a)J71) (v} and (vi)
and the cormsponding step of
11135.44);

(h) Multiply the difference between
the Class I price and the basic formula
price by the hundredweight of skim milk
and butterfat subtracted from Class I
pursuant to I 1135.44(aXl1 and the
corresponding step of I 213&.44(b),
excludin such skim milk md butterfat
in receipts of bulk fluid milk products
from unregulated supply plants to the
extent an equivalent qu antity of skim
milk and butterfat disposed of to any
such plant by handlers f regulated
under any Federal milk order is
classified and priced as Clasm I milk and
is not used as an offset for any other
payment obligation under any order

(i} Multiply the skim milk price by the
hundredweight of skim milk assigned to
Class I milk pursuant to § 1135.44(aJ;
and

1j) Multiply the handler protein pri
by the pounds of pro4ein in produces
skim milk assigned to Class U and Clas
III milk pursuant to I 1135.44(a). to be
computed by multiplying the
hundredweight of akim milk so assigned
by the average percentage of protein in
all producer skim milk received by the
handler during the month.

Section 1135.61 Computation of
Producer Price Differential

For each month the market
administrator shall compute a producer

.,price differential talue for ag milk
received from producers as fWloww

(a) Combine into one total the values
computed pursuant to § 1135.60 (a)
through (U) foz all handlem who fie
reports pursuant to I 11330 for the
month, and who made the payments
pursuant to § 1135.71 for the preceding
month; -

(b), Add an amomt eqal to not l=
than one-half of the unobligated balance
in the producer-settlement fund;

(c) Divide the resulting amount by the
sum of the following for all handlers in
these compatations:

(1) The tMal hundredweight of their
producer milk recet;

$2) The total umndredweight for whi
values were computed pursuant to
§ 1135A.(h); and

(d) Subtract not less than 4 cents norn
more than 5 cents per hundredweight of
milk inclukded under paragraph (c) of this
section. The result shall be the"producer price diffeent ar.

Section 1135.62 Computation of
Producer Protein Price

For each month the market
administrator shall compute the
producer protein price pe' pound to be
paid producers for protein in mil
marketed as producer milk as follows:

(a) Combine into one total the values
computed pursuant to 1 1135.60 (i) and
(j) for all handlers who made reports
pursuant to § 213&30 and who made
payments pursuant to 1113571 for the
preceding month:

(b) Divide the amount computed
pursuant to paragraph (a) hereof by the
total pounds or protein contained in the
producer milk of the handlers on which
the computations are based; and

(c) Round to the nearest whole cent.
The result shall be the "Producer protein
price".

Section 1135.63 Aunouncement of the
Producer Price Differential. the
Producer Protein Price and an
Estimated Umform Price

The market administrator shall
announce on or before the 14th day after
the end of each month the following
prices for such nomth.

(a) The producer prie differentia ;
JbI The producer protein prim and
(c) An estimated uniform price per

humdredweight of milk computed by
adding the peoduceir price differential to
the basic foirmula price
Section 1135.71 Payment to the
Producer-Seffiemnt Fund

On or before the 1th day after the
end of the month each handler shalt pay
to the market administrator the amount,
if any, by which the amount as specified

in paragreph Cal of thsectiba exceeds
the amounL specified in paragraph (6 of
this section:

(a) The total differentiaL value
computed for the handler pursuant to
§ 1135.60.

(b) The sum of
(1), The valune cocptited by multiplying

the producer price differential by the
hundredweight of prodse lAk
received irom kandle qualified
pursuant to j 113&%8(c) and frm
producers during the month;

(2) The vale computed for the protein
contained in the produem milk bindued
under (1) hereof at the producer proein
price; and

(3) The value at the producer price
differential of the imadredweight of
skim milk and butterfat for which a
value is computed pursuant to

Section 1135.72 Payments From the
Producer-Settlement Ftmd

On or before the 18th day after the
end of the month the market
administrator shall pay to each handler
the amount, if any, by which the amount
computed for such handles pursuant to
I 1135.71(b) exceeds the amount
computed pursuant to § 113531(4a If at
such time the balance in the producer-
settlement hind is insufficient to make
all the market administrator payments
pursuant to this section, the market
administrator shall reduce uniformly
such payment and shall complete such
payment as soon as the necessary funds
become available.

Section 1135.73 Payments to Producers
and to Cooperative Associations

fb) On or before the 19th day after the
end of each mooth each handler shall
pay to each producer from whom
producer milk was received during the
month for such milk a sum computed as
follows:

(1) The butterfat price for the month
multiplied by the total pounds of
butterfat in sach milk. less

12.) The producer protein price for the
month multiplied by the total pound. of
protein in such milk; plus

(3) The producer price differe ti for
the month multiplied by the
hundredweight of such milk; less

(4) Payments made to the producer
pursuant to paragraph (a) of this secon
less

(5) Deductiom for marketing smrvices
pursuant to & 1135. t and less

(6) Other proper deductions
authorized in wri" by such producer.
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(d) In the event a handler has not
received full payment from the market
administrator pursuant to § 1135.72 by
the 19th day of the month, the handler
may reduce pro rata the payments to
producers pursuant to paragraphs (b)
and (c) of this section by not more than
the amount of such underpayment.
Following receipt of the balance due
from the market administrator, the
handler shall complete payments to
producers not later than the next
payment date provided under this
paragraph.

(e) The total pounds of milk received
from the producer and the pounds of
butterfat and protein contained therein;

1)*
(2) ***
(3) The minimum rates at which

payment is required pursuant to this
section;

(4) The rates used in making payment,
if such rates are other than the required
applicable minimums;

(5) The amount (or rate per
hundredweight) of each deduction
claimed by the handler, including any
deduction claimed under § 1135.86,
together with an explanation of each
deduction; and

(6) The net amount of the payment to
the producer.

Section 1135.76 Payments by a
Handler Operating a Partially
Regulated Distributing Plant

Amend § 1135.76 by changing the term
"uniform price" to read "estimated
uniform price" wherever contained
therein.

Proposed by Darigold Farms

Proposal No. 3

Amend the following provisions of the
Pacific Northwest order to read as
follows:

Section 1124.52 Plant Location
Adjustments for Handlers

(a) * * *

(1) * *
(2) Zone 2 shall include the

Washington counties of Whatcom and
Yakima.

(3) * * *

(4) Zone 4 shall include:
(i) The Idaho counties of Lewis and

Nez Perce;
(ii) The Oregon counties of Crook.

Deschutes, Gilliam. Jefferson, Klamath,
Lake, Morrow, Sherman, Umatilla,
Wallowa, Wasco and Wheeler;,

(iii) The Washington counties of
Adams, Asotin, Benton, Chelan,
Clallam, Columbia. Douglas. Franklin,

Garfield, Grant. Jefferson, Kittitas,
Klickitat. Okanogan, San Juan and
Walla Walla.
* * ,* * *r

Proposed by Tillamook County

Creamery Association

Proposal No. 4

Amend the following provision of the
Pacific Northwest order to read as
follows:
Sectrn 1124.7 Pool Plant

(bJ A supply plant from which during
any month not less than 20 percent of
the total quantity of milk that is
physically received at such plant from
dairy farmers eligible to be producers
pursuant to § 1124.12 (excluding milk
received at such plant as diverted milk
from another plant, which milk is
classified in Class II under this order
and is subject to the pricing and pooling
provisions of this or another order
issued pursuant to the Act) or diverted
as producer milk to another plant
pursuant to § 1124.13, is shipped in the
form of a fluid milk product (except as
filled milk) to a pool distributing plant or
is a route disposition in the marketing
area of fluid milk products (except filled
milk) processed and packaged at such
plant; Provided, That:

Proposed by Washington State

Department of Corrections

Proposal No, 5

Amend the following provisions of the
Pacific Northwest order to read as
follows:
Section 1124.8 Nonpool Plant

(e) Exempt distributing plant means:
(1) A plant, other than a pool supply

plant or a regulated plant under another
Federal order that meets all the
requirements for status as a pool plant
except that its route disposition
(exclusive of filled milk) in the
marketing area in the month does not
exceed an average of 300 pounds daily.
For purposes of this paragraph, route
disposition shall not include receipts
fkom a transferor-plant pursuant to the
proviso of § 1124.3(a); or

(2) A plant owned and operated by a
State institution or establishment which
processes or packages fluid milk'
products.

Section 1124.10 Producer-Handler

Producer-handler means a person.
other than a State institution or
establishment, who is engaged in the

production of milk and also operates a
plant from which during the month an
average of more than 300 pounds daily
of fluid milk products, except filled milk
is disposed of as route disposition
within the marketing area and who has
been so designated by the market
administrator upon determination that
all of the requirements of this section
have been met and that none of the
conditions therein for cancellation of
such designation exists. All designations
shall remain in effect until canceled
pursuant to paragraph [c) of this section.

Proposed by the Dairy Division,

Agricultural Marketing Service

Proposal No. 6

Make such changes as may be
necessary to make the entire marketing
agreements and orders conform with
any amendments thereto that may result
from this hearing.

Copies of this notice of hearing and
the orders may be procured from the
Market Administrator, Jerry L. Colburn,
USDA-AMS--Dairy Division, 16 West
Harrison Street. Seattle, WA 98119, or
from the Hearing Clerk, room 1083.
South Building, United States
Department of Agriculture. Washington.
DC 20250, or may be inspected there.

Copies of the transcript of testimony
taken at the hearing will not be
available for distribution through the
Hearing Clerk's Office. If you wish to
purchase a copy, arrangements may be
made with the reporter at the hearing.

From the time that a hearing notice is
issued and until the issuance of a final
decision in a proceeding, Department
employees involved in the decisional
process are prohibited from discussing
the merits of the hearing issues on an ex
parte basis with any person having an
interest in the proceeding. For this
particular proceeding, the prohibition
applies to employees in the following
organizational units:
Office of the Secretary of Agriculture
Office of the Administrator, Agricultural

Marketing Service
Office of the General Counsel
Dairy Division. Agricultural Marketing

Service (Washington office only)
Office of the Market Administrator.

Pacific Northwest and Southwestern
Idaho-Eastern Oregon Marketing
Areas
Procedural matters are not subject to

the above prohibition and may be
discussed at any time.

34700



Federal Register I Vo1. 57, No. 152 / Thursday, August 6, 1992 [ Proposed Rules

Signed at Washington, DC, on: July 31,
1992.
Kenneth C. Clayton,
Acting Administrator.
[FR Doc. 92-18614 Filed 8-5-92; 8:45 am]
BILLING CODE 340-0"-U

SECURITIES AND EXCHANGE

COMMISSION

17 CFR Parts 239, 240, 270, and 274

[Release Nos. 33-6948, 34-30967, IC-18869,
File No. S7-27-92]

RIN 3235-AF5O

Periodic Repurchases by Closed-End
Management Investment Companies;
Redemptions by Open-End
Management Investment Companies
and Registered Separate Accounts at
Periodic Intervals or With Extended
Payment

AGENCY: Securities and Exchange
Commission.
ACTION: Proposed rules, amendments to
rules, and requests for comment.

SUMMARY: The Commission is proposing
for public comment new rules and
amendments to rules under the
Investment Company Act of 1940 (the
"Act") to provide that closed-end
management investment companies may
repurchase their common stock at
periodic intervals at net asset value, and
that open-end management investment
companies and certain insurance
company separate accounts may take up
to thirty-one days to pay redemption
proceeds; the thirty-one day redemption
period would begin with the date of
tender for open-end funds making rolling
redemptions ("extended payment
funds"), and with specified redemption
deadlines for open-end funds redeeming
at periodic intervals ("interval funds")
(collectively, extended payment funds
and interval funds are referred to as
"limited redemption funds"). The
Commission also is proposing for public
comment a rule and amendments to
certain rules under the Securities
Exchange Act of 1934 that apply to
repurchases by closed-end companies.

The proposals would permit
investment companies to offer
shareholders intermediate degrees of
liquidity that are not currently available
to shareholders of closed-end and open-
end companies. The proposed rules are
intended to facilitate greater investment
in less liquid securities than is permitted
for open-end companies, including
venture capital investments, securities
Issued by small businesses, and less
liquid securities issued by foreign

issuers, and to permit insurance
companies to use investment vehicles
that are more consistent with the long-
term nature of variable insurance
contracts.
DATES: Comments must be received on
or before November 4, 1992.

ADDRESSES: Comments should be
submitted in triplicate to Jonathan G.
Katz, Secretary, Securities and
Exchange Commission, 450 5th Street,
NW., Stop 6-9, Washington, DC 20549.
All comment letters should refer to File
No. S7-27-92. All comments received
will be available for public inspection
and copying in the Commission's Public
Reference Room, 450 5th Street, NW.,
Washington, DC 20549.

FOR FURTHER INFORMATION CONTACT.
Robert G. Bagnall, Special Counsel, (202)
272-3042, or' Karen L. Skidmore,
Assistant Director, (202) 272-2048, Office
of Regulatory Policy Courtney S.
Thornton, Attorney, (202) 272-2107,
Office of Disclosure and Investment
Adviser Regulation (for disclosure
issues); or Patrice M. Pitts, Attorney,
(202) 272-3040, Office of Insurance
Products and Legal Compliance (for
registered separate'account issues);
Division of Investment Management:
David Hebner, Branch Chief, (202) 272-
2880, Office of Legal Policy and Trading
Practices, Division of Market Regulation
(for questions about rules 10b-6, 10b-13,
and 13e-4); Securities and Exchange
Commission, 450 5th Street, NW.,
Washington, DC 20549.
SUPPLEMENTARY INFORMATION: The
Commission today is requesting public
comment on proposed rules 22e-3, 23c-
3, and 27c-2 under the Investment
Company Act of 1940 (15 U.S.C. § 80a)
(the "Act"). Proposed rules 22e-3 and
23c-3 would implement the
recommendations made in the recently
issued report by the Division of
Investment Management ("Division"),
Protecting Investors: A Half Century of
Investment Company Regulation,1 in

I Division of Investment Management, SEC,
Repurchases and Redemptions of Investment
Company Shares, Protecting Investors: A Half
Century of Investment Company Regulation (1992)
(hereinafter the Protecting Investors report). This
report concluded a two-year examination of the
regulation of investment companies and certain
other pooled vehicles. The Repurchases and
Redemptions chapter discusses the Division's
recommendations in greater detail. Many of the
Division's recommendations were based on
suggestions made by commenters responding to a
Commission release requesting comment on the
regulation of investment companies. Request for
Comment on Reform of the Regulation of Investment
Companies, Investment Company Act Release No.
17534 (June 15' 1990); 55 FR 25322 (hereinafter Study
Release).

Chapter 11, Repurchases and
Redemptions of Investment Company
Shares. Proposed rule 27c- 2 would
permit registered separate accounts to
rely on proposed rule 22e-3. The
Commission also is proposing
amendments to rules 0-1(e) (17 CFR
270.0-1(e)) and 22c-1 (17 CFR 270.22c-1),
In addition, the Commission is
proposing amendments to rules 10b-6
(17 CFR 240.10b-6) and 13e-4 (17 CFR
240.13e-4) under the Securities
Exchange Act of 1934 (15 U.S.C. 78a-
7811 (the "Exchange Act") to provide
exemptions from those rules for
repurchases pursuant to rule 23c-3, and
new rule 14e-6 2 thereunder, which
would exempt closed-end periodic
repurchases pursuant to new rule 23c-3
from rules 14e-1, and 14e-2 (17 CFR
240.14e-1 and .14e-2). The Commission
also is publishing for comment draft
Guidelines to Forms N-1A, N-2, N-3,
and N-4 under the Act (17 CFR 274.11A,
11a-1, 11b, and 11c).

Table of Contents
Executive Summary
I. Background

A. Differences Between Resales of Shares
of Open-End and Closed-End Companies

B. Recent Developments
II. Proposed Rules and Revisions to Rules to

Provide for Periodic Repurchases by
Closed-End Funds

A. Terms of Repurchase Offers
1. Fundamental Policy Regarding

Repurchase Offers
2. Repurchase Offers to All Security

Holders
3. Amount of Repurchase Offers
a. Maximum and Minimum Repurchase

Amounts
b. Repurchase Offer Amount
c. Amount of Securities Repurchased
4. Periodic Intervals
5. Timing of Repurchase Offers
6. Notification to Shareholders
7. Net Asset Value
B. Issuance of Senior Securities
C. Portfolio Liquidity
D. Independent Directors
E. Offerings of Securities by Companies

Making Periodic Repurchases
F. Disclosure of Periodic Repurchases
G. Proposed Amendment to Rule iob--6
H. Proposed Amendments to Tender Offer

Rules
III. Proposed Rules and Revisions to Rules to

Provide for Limited Redemptions by
Open-End Companies

A. Fundamental Policy
B. Timing of Redemptions and Redemption

Pricing
1. Interval Fund Issues

2 This rule would be numbered 14e-8, rather than
14e-5, because the Division of Market Regulation,
already is preparing for Commission consideration
a new rule 14e-5. See Regulatory Flexibility Agenda
and Rules Scheduled folt Review, Securities Act
Release No. 6935 (Apr. 24, 1992), 57 FR 18421, 18427.
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C. Rule 22c-I and Pricing for Redemptions
and Sales of Limited Redemption Fund
Shares

D. Portfolio Liquidity
E. Disclosure Regarding Limited

Redemption Procedures
F. Prohibition on Funds Holding

Themselves Out as Mutual Funds
G. Use of Limited Redemptions Funds by

Registered Separate Accounts
1. Reliance on Proposed Rule 22e-3 by

Registered Separate Accounts Organized
as UITs

2. Exemption from Sections 27tc)I) and
Z7td) of the Act

3. Pricing of Variable Life Contracts Under
Proposed Rule 22c-1(d)

4. Conforming Amendments to Rule 0.-1(e}
IV. Cost/Benefit of Proposed Action
V. Summary of Initial Regulatory Flexibility

Analysis
VI. Statutory Authority
VII. Text of Proposed Rules and Rule

Amendments

Executive Summary

The rules and rule amendments
proposed in this release would create
intermediate procedures for the
repurchase and redemption of
investment companies shares that lie
between the traditional practices of
closed-end and open-end companies.
Proposed rule 23c-3 would provide for
periodic repurchases from closed-end
fund shareholders at net asset value.
Proposed rule 22e-3 would permit open-
end funds to effect redemptions on a
more limited basis than permitted under
section 22(e) of the Act. Rule 22c-1 4

would be amended to refer to the
special redemption provisions of
proposed rule 22e-3.

Proposed rule 23c-3 would permit
closed-end management investment
companies to make periodic repurchase
offers to shareholders at net asset value.
Funds could make such offers every
three, six, twelve, twenty-four or thirty-
six months. The rule would require
funds making such offers to send
shareholders a notification containing
specified information at least twenty
business days in advance of each
periodic deadline for submitting
repurchase requests; funds would not be
required to send such a notification if
they adopted a fundamental policy of
making all repurchase offers for the
same amount of shares. Funds must pay
repurchase proceeds using the net asset
value on the next business day after a
repurchase deadline and must make
payment within seven days after the
deadline. The dates of those deadlines
and the frequency of such offers must be
matters of fundamental policy,
changeable only by shareholder vote.

15 U.S.C. soa-22(e).
4 17 CFR 2O.270.-1.

Proposed rule 14e-6 an4 the proposed
amendment to Exchange Act rule 13e-
4 5 would exempt periodic repurchases
under rule 23c-3 from certain tender
offer provisions, including the filing
requirements of rule 13e-4. Another
proposed amendment would exempt
such repurchases from rule lob-6,8
which generally prohibits persons
involved in a securities distribution from
bidding for or purchasing those shares
and certain related securities until after
their participation in the distribution is
complete.

Section 22(e) provides, subject to
certain exceptions, that registered open-
end companies may not suspend the
right of redemption, and must pay
redemption proceeds within seven days.
Rule 22c-1 requires open-end companies
to compute net asset value daily and
requires shares to be redeemed "at a
price based on the current net asset
value of such securities which is next
computed after receipt of a tender of
such security for redemption or of an
order to purchase or sell such security",

Proposed rule 22e-3 would provide an
exemption from the prohibition in
section 22(e) of the Act on suspending
the right of redemption of redeemable
securities or postponing the payment of
redemption proceeds for more than
seven days after the tender of securities
for redemption. Open-end management
investment companies anq1 certain
insurance company separate accounts
would be able to take up to thirty-one
days to pay redemption proceeds; the
thirty-one day redemption period would
begin with the date of tender for open-
end funds maling rolling redemptions
("extended payment funds"), and with
specified redemption deadlines for
open-end funds redeeming at periodic
intervals ("interval funds"). Certain
corresponding changes to the rules
governing registered separate accounts
would permit the use of rule 22e-3 by
registered separate accounts, whether
organized as open-end management
companies or as unit investment trusts.

In addition, the Commission is
publishing for comment new Guidelines
to Forms N-lA, N-2, N-3, and N-4.
These guides would indicate to
registrants where specific disclosure
may be needed concerning the proposed
repurchase and redemption procedures.

& 17 CFR 240.14.
6 17 CFR 240.10b-6.

I. Background

A. Differences Between Resales of
Shares of Open-End and Closed-End
Companies

Traditionally, shareholders of open-
end and closed-end management
investment companies have disposed of
their shares in different ways, although
open-end and closed-end management
investment companies are subject to
many of the same provisions under the
Investment Company Act. These
differences have resulted from both the
legal distinctions between the two
categories of management company and
from differences in historical practice.

The key legal distinction is that
section 5(a) of the Investment Company
Act defines an open-end company as a
management company that issues or has
outstanding any "redeemable
security." 7 All other management
companies are closed-end. A
redeemable security entitles the holder
to receive, upon presentation to the
issuer, the holder's approximate
proportionate share of the issuer's
current net assets, or the cash such
share represents.8 Open-end and closed-
end companies are subject to many of
the same core provisions of the Act, but
because open-end shareholders have
redemption rights and closed-end
shareholders do not, there are some
significant differences in the regulatory
treatment of open-end and closed-end
companies.

Foremost among those differences is
how shareholders of open-end and
closed-end companies may dispose of
their shares. Shareholders of open-end
companies are entitled to redeem their
shares from the issuer at net asset value.
while closed-end shares usually are
traded in secondary markets, either on
exchanges or over the counter. Open-
end shares are not traded in secondary
markets, 10

15 U.S.C. 8On-Sia.
Investment Company Act section 2(a)(32), 15

U.S.C. 80a-2(a)[32), defines a redeemable security
as:

any security, other than short-term paper, under
the terms of which the holder upon its presentation
to the issaer or to a person designated by the issuer,.
is entitled (whether absolutely or only out of
surplus) to receive approximately his proportionate
share of the issuer's rcuett net asses, or the cash
equivalent thereof.

0 Those provisions incude the prohibjtios on
affiliated transactions in section 17. requirements
for a written advisory contract approved by
shareholders in section 15, requirements attending
the composition and operations of the board of
directors In sections 10 and 16, and the anti,-
pyramiding and investment restrictions in section
12(d). 15 U.S.C. 80a-17, -15, -10. -16. -12(d).

1 'This difference stems from section 22(d) of the
Act, which in effect fixes the prices at which

Continued
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In practice, open-end and closed-end
companies also have sold or
"distributed" their shares quite
differently. Because shareholders may
decide to redeem their shares at any
time, open-end companies generally
offer and sell new shares to the public
on a continuous basis to replenish the
monies withdrawn. Closed-end
companies generally do not offer their
shares to the public on a continuous
basis; instead, they typically engage in
traditional underwritten offerings of a
fixed number of shares. These
differences in the distribution and resale
practices of open-end and closed-end
investment companies predated the
Investment Company Act and were
codified in sections 22 and 23,11 which
added certain requirements to curb
abuses that the Commission had
observed in its study that predated the
Act.'

2

Section 22 regulates the pricing,
distribution, and redemption of open-
end company securities. Paragraph (c) of
section 22 gives the Commission broad
power to regulate the pricing of
redeemable securities, including the
power to prescribe by rule methods for
computing the price a shareholder will
receive upon redemption. 13 Rule 22c-1
makes backward pricing illegal for
open-end companies by instituting a
requirement of "forward pricing" based
on a daily computation of net asset
value.14 This provision is intended to

redeemable securities, including open-end shares,
are sold. 15 U.S.C. 80a-22(d). The result is a system
of retail price maintenance that precludes dealers
from making a secondary market in open-end
shares. For a detailed discussion of the effects of
this system of retail price maintenance on mutual
fund distribution, see Protecting Investors, supra
note 1, Chapter 8. The Commission has, however,
granted an exemption from section 22(d) to permit
exchange trading of a redeemable security. See
SuperTrust Trust for Capital Market Fund, Inc.
Shares, Investment Company Act Release Nos.
17613 (Jul. 25, 1990), 55 FR 31281 (Notice of
Application) and 17809 (Oct. 19,1990),47 SEC
Docket 1098 (Order).

1 15 U.S.C. 80a-22, -23.
12 SEC, Investment Trusts and Investment

Companies, pt. 3, H.R. Doc. No. 279, 76th Cong., 1st
Seas. (1939) at 954 (hereinafter Investment Trust
Study, pt. 3).

13 Section 22(c) gives the Commission powers
similar to those given to registered securities
associations under sections 22(a) and (b) in
connection with the promulgation of rules governing
member activities with respect to the pricing and
distribution of redeemable securities. Section 22(c)
specifically provides that Commission rules preempt
any conflicting rules adopted by securities
associations.

14 17 CFR J 270.22c-1. Specifically, rule 22c-1
provides that open-end securities may not be sold.
redeemed, or repurchased "except at a price based
on the current net asset value of such securities
which is next computed after receipt of a tender of
such security for redemption or of an order to
purchase or sell such security" (emphasis added).

prevent dilution and assure that prices
bear an appropriate relation to the
current net asset value of the shares.1 5

Paragraph (e) provides that registered
open-end companies may not suspend
the right of redemption, and must pay
redemption proceeds within seven days.
That subsection provides exceptions for
certain emergencies or for such periods
as the Commission may by order permit.

The limitations in section 22(e) were
enacted in response to abusive practices
of early open-end companies that
claimed that their securities were
redeemable, but then instituted barriers
to redemption. Redemptions typically
were suspended because a company
was redeeming more shares than it was
selling and wanted to stop net
redemptions from further diminishing
assets and decreasing management fees;
some companies apparently suspended
redemptions to prevent shareholders
from switching into other funds.' 6

Companies often suspended
redemptions based on provisions
contained in charter documents that
shareholders never saw and that never
were disclosed to investors.' 7 Even if
there could be no suspension without a
shareholder vote, management typically
controlled the proxy machinery and
could persuade shareholders to vote for
suspension by offering a plausible
explanation of why suspension was
necessary.' 8

Section 23 imposes requirements on
the pricing, sale, and repurchase of
shares of closed-end investment
companies. These differ from the
requirements that section 22 imposes on
comparable activities by open-end
companies. With respect to repurchases,
section 23(c) limits a closed-end
company's repurchase of its shares to
purchases (1) on a national securities
exchange or other market designated by
the Commission (after written notice to
all shareholders); (2) pursuant to tenders
open to all security holders; or (3) in
such other circumstances as the
Commission permits by rule or order.
Under section 23(c)(1),' closed-end
companies may purchase their shares on
a securities exchange and such other
open markets as the Commission by rule

See Adoption of Rule 22c-1 under the
Investment Company Act of 1940 and Amendment
of Rule 17a-3(a)(7) under the Securities Exchange
Act of 1934, Investment Company Act Release No.
5519 (Oct. 16, 1968), 33 FR 16331.

16 See Investment Trusts and Investment
Companies: Hearings on S. 3580 Before a Subcomm.
of the Senate Comm. on Banking and Currency, 76th
Cong.. 3d Sess. 291-92 (1940) (statement of David
Schenker. Chief Counsel. SEC Investment Trust
Study).

17 See id. at 291.
18 See id. at 292.

designates, provided that the company
has notified stockholders of its intention
within the preceding six months (if such
securities are stock). Rule 23c-1 permits
purchases on other open markets
subject to a number of additional
provisions designed to protect
shareholders. 19 Rule 23c-2 permits
closed-end companies to call or redeem
securities according to their terms,
under certain conditions.2 0

Offers to repurchases shares made to
shareholders pursuant to section 23(c)(2)
have been viewed as issuer tender
offers and currently must comply with
the requirements of the tender offer
rules under the Securities Exchange
Act, 2 1 including rules 13e-4 22 and 14e-
1.23 To the extent that a closed-end
company making a repurchase offer is
also engaged in an offering of its shares,
it must obtain relief from rule lob--6
under the Exchange Act, which
generally prohibits participants in a
distribution from contemporaneously
buying securities of the class being
distributed unless it ceases the offering.

The requirements of section 23(c)
addressed abuses during the 1920's and
1930's in extensive repurchase
operations by closed-end companies. 2 4

Before the crash of 1929, it was not
unusual for sponsors of closed-end
companies to instigate market
repurchases for the purpose of
influencing the market to aid in the
distribution of new shares. 2  Such
repurchases also could enhance the
value of the sponsors' own holdings. 2 6

19 17 CFR 270.23c-1. Among other things, the rule
generally requires that purchases of junior shares
not disturb the asset coverage requirements of
section 18 (discussed infro), that purchases not be
from affiliated persons of the issuer, and that
purchases be made at a price not exceeding the
lower of the market value, if any, or the net asset
value of the security at the time of purchase.

20 17 CFR 270.23c-2. Rule 23c-2(a) generally
permits a registered closed-end company to call or
redeem its shares in accordance with the terms of
such securities or the company's charter this rule
has been interpreted as permitting calls and
redemptions solely at the issuer's option and
without any choice on the part of the shareholder.
Dimensional Fund Advisors, Inc. (pub. avail. Nov.
21, 1988).

21 Securities Exchange Act of 1934,15 U.S.C. 78a-
7811.

22 17 CFR 240.13e-4.
23 17 CFR 240.14e-1.
24 Investment Trust Study. pt. 3, supra note 12, at

954. From 1927 through 1935, closed-end companies
and their affiliated holding companies repurchased
a net amount of $472 million of their securities, or
about 12% of the securities issued and sold by
closed-end companies during that period. Id. at 953-
54.

25 Id. at 956-57.
26 Id. at 960-61.

34703



Federal Register / VoL 57. No. 152 / Thursday, August 6, 1992 / Proposed Rules

After the crash, as the price of closed-
end shares fell to a discount from net
asset value, repurchases at a discount
became a source of book profits for
closed-end companies. Selling
shareholders had no way of knowing the
extent of the discount because dosed-
end companies did not disclose the net
asset value of their shares." 7 In
addition, because some companies
made purchases on the open market
without informing investors, investors
could not determine the extent to which
the market was being driven by the
company's management.28

Other abuses occurred. Some closed-
end companies would repurchase
securities from insiders in private
purchases, sometimes at a premium or
in blocks that could not have been sold
at the prevailing market price because of
the size of the purchase.2" Some
companies would repurchase from
certain shareholders to establish control
or remove opposition to management3 0

Because open-end securities are
redeemable, and'closed-end are not,
section 18 of the Act (15 U.S.C. 80a-18)
limits the use of leverage by closed-end
and open-end investment companies in
different ways. Closed-end companies
may borrow from banks and private
sources and may issue one class of
senior debt, subject to a 300% asset
coverage requirement, and also may
issue one class of preferred stock,
subject to a 200% asset coverage
requirement.' 1 Among other restrictions,
a leveraged closed-end company may
not pay dividends or other distributions,
or purchase any of its capital stock,
unless the prescribed asset coverage
will be in place after the transaction.
Provision also must be made to give
senior security holders certain rights if
the asset coverage falls below the
prescribed amounts.32 Because

27 Id. at 968--7.
28 Id.
2
0 Id. at 977-76. Repurchases at a premium to

market price were particularly troublesome because
they diluted the company's "asets for the benefit of
the insider seller.

so Id. at 99.
3 Paragraph (hi of section 18 defines asset

coverage. For example, a closed-end company with
$100 million In assets and no other outstanding
indebtedness may issue senior debt of up to $50
million. The ratio of the total assets after the
borrowings ($150 million] to the amount of debt
outstanding ($50 million) would be 300%. The same
company also may issue preferred stock having a
liquidation preference of $50 million. The]ratio of
the total assets of the company after the issuance
($200 million) to the aggregate of borrowings and
preferred stock ($100 million) would be 200%.

32 Investment Company Act section 18(a).

shareholders of open-end companies
can redeem their shares, any senior
securities of open-end companies would
be vulnerable to insufficient asset
coverage in the event of net
redemptions. Accordingly, open-end
companies have much less freedom to
use leverage. They may not issue
preferred stock or senior debt, except
that they may borrow from banks,
maintaining a minimum of 300% asset
coverage for- all amounts borrowed.33

The difference in redeemability also
leads to different requirements for the
liquidity of open-end and closed-end
company assets. Because open-end
companies must redeem their shares at
any time and pay redemption proceeds
within seven days, their portfolios
should contain enough readily
marketable securities to enable them to
raise sufficient cash to meet
redemptions in a timely manner."
Accordingly, the Commission has stated
that open-end companies should
maintain a high degree of liquidity by
holding at least eighty-five percent of
their assets in assets that can be sold in
seven days at approximately the price
used in determining net asset value (the
"seven day standard")." This
requirement should permit portfolio
securities to be sold and the proceeds
used to meet redemptions in a timely
manner. Closed-end companies are not
subject to a liquidity standard.

Various assets have been viewed as
illiquid under the seven day standard.
The Commission has stated that
privately placed or other restricted
securities are illiquid.3" Securities
offered pursuant to rule 144A under the
Securities Act. however, might satisfy
the standard, depending on various
factors.37 In addition, investment

33 Investment Company Act section 1(f){(1).

s* Even before the passage of the Investment
Company Act. open-end companies invested
predominantly in highy liquid, exchange listed
securities. Investment Trust Study. pt. 3. supra note
12. at 807.

36 See Guide 4 to Form N-LA. Revision of
Guidelines to Form N-IA. investment Company Act
Release No. 18812 (March 12.1992). 57 FR 9828. See
also Interpretative Release, Relating to the
Investment Company Act of 1940 and Rules and
Regulations Thereunder: Restricted Securities.
Investment Company Act Release No. 5847 [Oct. 21.
1969). 35 FR 19988 (interpretive release regarding
investment by investment companies in restricted
securities), Resale of Reetricted Securities. Changes
to Methods of Determining Holding Period of
Restricted Securities under Rules 144 and 145,
Securities Act Release No. 6882 (Apr. 23,1990), 55
FR 17933 (adopting rule 144A).

6 See Inv. Co. Act ReL 5847, supra note 35.
s, See Sec. Act Ri 682. supra note 35. The

Commission stated that the board of directors of a
fund "should consider the unregistered nature of a
Rule 144A security as one of the factors that it
evaluates in determining whether or not a security
is Illiquld." Id. 55 FR at 17940. The Commission also

company registrants have been
cautioned that some high yield securities
might be illiquid,*9 as may be municipal
lease securities, depending on certain
factors relating to the market for such
assets." Many foreign securities may
be considered iliquid because of the
thinness of their market; in addition.
securities transactions in foreign
countries may be subject to slower
settlement procedures than those in the
United States, or currency restrictions
may limit a fund's ability to convert
cash into United States dolars.40 Other
assets that do not satisfy the open-end
liquidity standard might include loans
and loan participation interests; '1
certain warrants and options; certain
instruments or transactions not maturing
in seven days or less, including certain
repurchase agreements; and venture
capital or small business investments.
Because the liquidity of a security is
related to the accuracy of its valuation
by an investment company, 42 an open-

cited the following factors as relevant, although not
necessarily conclusive in determining whether a
rule 144A security is liquid-.

(1) The frequency of trades and quotes for the
security: (2) the number of dealers willing to
purchase or sell the security and the number of
other potential purchasers (3) dealer undertakings
to make a market is the security; and (4) the nature
of the marketplace trades (e{g-. the time needed to
dispose of the security, the method of soliciting
offers, and the mechanics of transfer).

Id.
38 Letter from Carolyn B. Lewis, Assistant

Director. Division of Investment Management. SEC.
to Registrants at 4-5 (Oct. 3. 1980).

36 See Letter from Carolyn B. Lewis. Assistant
Director. Division of Investment Management. SEC.
to Catherine L. Heron. Vice President. Investment
Company Institute {fute 21, 1991). recognizing that
in certain circumstances municipal lease obligations
may be viewed as liquid. Factors relevant to
determining the liquidity and value of municipal
lease obligations include the factors cited by the
Commission as appropriate to consider in
evaluating the liquidity of rule 144A securities (see
supra note 371, as well as certain factors specifically
relevant to municipal lease securities. Previously
the Division had viewed municipal lease securities
as always being illiquid. See Letter from Carolyn B.
Lewis, Assistant Director, Division of Investment
Management. SEC. to Registrants at 5 (Jan. 1i, 1990"
(the Division considered municipal lease securities
to be ill[qid because of the inefficiency and
thinness of the market in which they are traded).

4 0 See Sac. Act Rel. 882. supro note 35, 55 FR
17940 n.80.

41 Christopher Donnelly, Financial Alchemy.
Investment Dealers' Dig,. June 3.1991.18 (discussing
lack of liquidity of loan participation market).

42 The definition of -value" in section Z(a)(41) of
the Act in effect requires valuations of a fwd'a
portfolio assets to be based upon market quotations
when such quotations are readily available. 15
U.S.C. BOa-2(ai41.l. When market quotations are not
readily available. portfolio securities must be
valued at -fair value as determined in good faith by
the board of directors." Market quotations typically
are not available for many less liquid securities.
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end company that does not satisfy the,
seven day standard may violate the
pricing requirements of section 22(c) and
rule 22c-1. 43

B. Recent Developments

Some recent developments have
indicated that investors may not be able
to satisfy their investment objectives
with the traditional procedures for
redeeming open-end shares and
reselling closed-end shares. The
requirements that open-end companies
pay redemption proceeds within seven
days and have a correspondingly liquid
portfolio prevent the offering of open-
end companies that invest substantially
in assets not satisfying the applicable
liquidity standard.

Such companies must instead register
as closed-end funds. For example, so-
called "country funds" '* often hold a
large percentage of securities that are
thiply traded or are considered to be
illiquid for other reasons. One reason
may be that the size of the fund is
relatively largein relation to the overall
capitalization of an emerging market
and significant in proportion to the daily
trading volume.

Closed-end companies may be
perceived as offering certain advantages
over open-end companies in portfolio
management. While open-end
companies may need to maintain a
certain amount of cash or highly liquid
investments to meet daily redemptions,
closed-end companies may keep their
assets fully invested according to their
investment objectives.4 5 The absence of

43 During 1991. the Commission brought two
cases against funds that invested primarily In
municipal leases, which were relatively illlquid- the
Commission alleged that the illquidity of these
funds' portfolio assets caused the funds to compute
net asset value improperly and in one case to fal to
pay redemptions within seven days as required by
section 22(e). SEC v. Alpine Mutual Fund Trust
Litigation Release No. 13101 (Nov. 21, 1991) (consent
order against mutual fund and other defendants;
complaint alleged, inter alia, that defendants had
failed to compute net asset value acurately, had
failed to redeem shares within seven days after
tender): SEC v. Municipal Lease Securities Fund,
Inc., Litigation Release No. 12938 (Aug. & 1991)
(consent order against investment adviser and other
defendants; complaint alleged, inter alia, that
defendants had sold and redeemed shares of fund at
prices not based on net asset value, had falsely
stated in documents filed with the Commission that
prices were based on net asset value).

44 Some of these companies invest in a number of
countries; others invest only in a particular
geographical region or in a single country.

46 See, e.8., Study Release, supra note 1. See aleo
Letter from General American investors Company,
Inc. to Jonathan G. Katz, Secretary, SEC 4 (Oct. 3,
1990), File No. 87-11-Mo and Letter from Baker,
Fentress & Company to Jonathan C. Katz, Secretary,
SEC 2 (Oct. 9, 1996), File No. $7-11-9M.

the need to meet constant redemptions
and the ability to be fully invested also
allow closed-end companies to control
portfolio turnover and transaction
expenses. Because closed-end
companies may use a greater degree of
leverage than open-end companies, they
may provide investors with the
opportunity for greater returns (as well
as greater risks)."6

Closed-end funds, however, attract
much less investment than open-end
funds.47 In part. this lack of interest may
be due to the lack of established
procedures for reselling shares to a fund,
and to the recurring tendency of closed-
end shares to trade at a discount to net
asset value. In general, discounts appear
shortly after initial public offerings and
affect all types of publicly traded
closed-end companies, although to
varying degrees.4" Commentators have
advanced several theories to explain
closed-end discounts, but no definitive
consensus has emerged. 49

Sponsors have considered and tried
various techniques for responding to
discounts or attempting to forestall
them. Some companies borrow cash
equal to the underwriting discount paid
to brokers and invest that amount in the
company. The theory behind this
practice is that discounts result from the
initial deduction of the underwriter's
spread (or sales load) from the
investors' initial investment.' 0 Some

46 Many, if not most, closed-end companies do
not issue significant amounts of senior securities,
however. Currently, the issuance of senior securitles
is most common among dosed-end bond hnds,
particularly municipal bond funds. Edward A.
Wyatt, On Borrowed TimeLeveraged Funds'
Promise--and Perilh Barron's, Nov. 11. le1, at
MIS. Some investors may view these senior
securities as a higher income aternadve to
investing in a tax-exempt money market fund See
James E. Lebherz, Mutual Punds'Preferred Shares
Offer an Alternative to Investors, Wash. Pest, Aug.
25,1991, at H10.

47 As of the end of 1991, closed-end funds had
total assets of $72.70 billion. Upper Analytical
Securities Corp., Upper Closed-End Performance
Analysis Service, Jan. 31, 1@2, at 44. Open-end
assets at the end of 1991 were approximately $1.3
trillion. Investment Company Institute News
Release, ICI-92-O (Jan. 29. 1902).

48 A 1989 study by the Commisslon's Office of
Economic Analysis of the post-offering price
performance of closed-end companies found that
on average, closed-end companies lost significant
value during the first 120 trading days following
their initial public offerings. After twenty-four
weeks, the average discount for closed-end United
States equity funds was 10.019%. For closed-end
foreign stock funds, the discount was 11.424%. The
average discount for closed-end bond funds was
much lower, only 0.012s. See Office of Economic
Analysis. SEC, The Post-Offering Price Performance
of Closed-end Funds (JuLy 21,19M) (hereinrefter The
Post-Offering Price Performance of Closed-end
Funds).

4" See Protecting IAveston, supra note 1, at 435-
38.

so Proposed revisions to Form N-2, the
registration form used by closed-end companies.

companies offer dividend reinvestment
plans, under which the company
reinvests shareholder dividends and
distributions in additional shares Other
companies engage in rights offerings,
which are strictly limited by the Acts I
While these practices appear to
counteract the tendency toward
discounts, dilution occurs when
shareholders exercise rights or purchase
new shares at prices less than net asset
value. This eventually may cause a
corresponding downward adjustment in
market prices.

One method of ending discounts is to
convert from closed-end to open-end
statu, but this approach has significant
drawbacks." Even the potential for
elimination of discounts upon
conversion can affect a closed-end
company. Discounts attract arbitrageurs
who gamble on swings in the discount
and "raiders" or others who attempt to
take over the company, sometimes
forcing proxy contests to cause a
company to convert from closed-end to
open-end status.5* Some potential
targets have adopted supermajority
voting provisions that make it nearly
impossible for conversions to succeed. "
In addition, to pre-empt the threat of
forced takeovers, sponsors have
organized closed-end companies that
automatically will seek to convert to
open-end status under certain
circumstances, or after a fixed period of

would re-label underwriting discount as "sales
load" in the net proceeds table on the cover of the
prospectus and the per share. table toincrease
Investors' understanding of this charge. Registration
Form for Closed-end Management Investment
Companies. Investment Company Act Release No.
17091 Ouly 28,1989). 54 FR 32993 (proposed
amendments to Form N-2 and guidelines).

5 1 Under section 23; closed-end companies may
issue warrants or rights at less than not asset value
only as provided by section 18(d), which requires
that warrants and rights be issued exclusively to
existing shareholders and expire within 120 days of
their issuance.

52 Those drawbacks may include changes in
investment strategy, expenses, capital structure,
pricing, and distribution at well as the
complications of adopting redemption procedures.

44 Section 13(a)(1) of the Act requires a majority
of a company's outstanding voting securities to
authorize a change in subclassiflcation from closed-
end to open-end. 15 U.S.C. 80a-13(a)(1) Upon
conversion to open-end status, all shareholders may
redeem shares at net asset value. Thus, raiders
would instantly realize any profit on the difference
between the discount prices they paid for the
closed-end shares and the net asset value they are
entitled to receive for the open-end thares. See, eg.,
Carole Gould Hunting the Closed-Bid Converion
N.Y. Timres, Aug. 28.1990, at 18F; Richard Phalon,
Duck Shoot, Forbes, Sept. 3.1990 at 165.

s4 A typical supermajority voting prevision
requires at least a two-thirds (but usually not ever
three-fourths) vote in favor of conversion. See Mary
Joan Hoene, Closed End Funds--Discouot and
Takeover Issues, 1990 Mutual Funds and Investment
Management Conference at IX-45.
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time.5 5 While these provisions are
intended primarily as anti-takeover
tactics, they may minimize discounts,
particularly as a shareholder vote
approaches. 56

Certain closed-end companies have
avoided discounts entirely while still
remaining closed-end by making
periodic tender offers at net asset value
under section 23(c)(2). With one
exception, these companies' shares have
not been traded in secondary markets,"7

and the companies have provided
shareholder liquidity solely through
quarterly tender offers. The first closed-
end companies to use this procedure
were five loan participation or "prime
rate" funds .5  These funds registered as
closed-end companies but adopted much
of the traditional practices of open-end
companies, offering shares continuously
and providing the sole source of
liquidity for their shareholders. As of
December 31, 1991, the loan
participation funds had total assets of
almost $6 billion and accounted for
approximately eight percent of the total
assets held by closed-end companies. 9

55 The conversion is contingent, of course, on
obtaining the necessary shareholder approval
required by section 13(a of the Act. The
shareholder vote usually may take place only
several years after the fund's inception, and may
hinge on a specific level of discount appearing or
continuing for a specified period of time. See. e.g..
id. at IK-90.
50 See Greggory A. Brauer. 'Open-Ending' Closed-

End Funds, 13 1. Fin. Ecoti. 491. 506-07 (1984)
(e)aminig the effect on secondary market prices of
closed-end companies' announcements of proposed
conversions to open-end status). Butsee The Post-
Offe rig Price Performance of Closed-End Funds,
supra note 48, at 18-19. 38 (an examination of a
sample of 64 closed-end companies 24 weeks after
their initial public offering showed that there was a
statistically insignificant difference in the discount
or premium between companies with anti-takeover
provisions and those without, and that the results
dd not change when the sample was broken down
hy type of fund).

51 As a condition ,r) relief fro-,n rule 10b-6 under
the Exchange Act (17 CFR 2110.10b-6), closed -end
companies that intend to make such repurchases
and continue to sell their shares may not list their
shares on a securities exchange or have their shares
quoted on the National Association of Securities
Dealers Automated Quotation system ("NASDAQ"I.
See. e.q, Pilgrim Prime Rate Trust (Aug. 23. 198).

30 The flive registrants are Al.qtate Prime Income
Trist. Eaton Vance Prime Rate Reserves, Merrill
t.nch Prime Fund, Pilgrim Prime Rate Trust, and
Van Kampen Merritt Pr 'ne Rale Income Trust.
These companies, first introduced in 1988, invest
primarily in illiquid asseta consisting of interests in
serioir, secured corporate loans that have floating
interest raes The int ret rates float or reset at a
margin above a generally recognized base lending
rate such as the prime rate quoted by a designated
United States bank, the London Interflank Offered
R.ite, the iverage secondary market rate for large
certificates of dopoait, or other base lending rates
uAd by commercLal lenders.

50 Lipper Analytical Secrities Corp., Lipper
Closed-End Performqnce Analysis Service, Jan. 31,
199, at 44 (assets of $5 0 bdlion ot of total closed-
end fnd 3a:ets of$7.76 billion). Cf. Randall W.

By-the end of 1991, two other closed-end-
companies had followed the lead of the
loan participation funds and indicated
that they periodically would consider
making tender offers to their
shareholders.60

Although issuer tender offers and
redemptions by open-end companies
both are effected at net asset value,
tender offers differ from redemptions in
several ways. Tender offers generally
are made for finite amounts of shares
and, if more shares are tendered than
the company is prepared to buy, the
company is required only to accept them
on a pro rata basis. A company also is
not obligated to make a tender offer.at

Closed-end company repurchase
offers also are subject to a number of
restrictions. Because of the requirements
applicable to issuer tender offers, direct
repurchase offers have been a relatively
cumbersome and limited way for closed-
end companies to provide for
shareholder'liquidity. They involve costs
such as producing offering materials.
notifying shareholders, and paying
registration and filing fees. Open-end
companies are not subject to similar
requirements when redeeming their
shares.

Accordingly, in order to provide
investors with greater investment
flexibility and the option to invest in
less liquid securities, including venture
capital and small business securities,
the Commission is proposing new rules
and rile changes to provide
shac ehotlers an intermediate degree of
liquidity between the traditional open-
end and closed-end procedures. Thus,
tee Commission is proposing new rle
23c-3, which would provide a safe
harbor for cused-end funds to make
periodc rep trchases of their shares at
net asset vael _e; the funds would set the
ter13 of eaich offer, including the
amoajt of sh1ares to be repurchased The
Commissioni aiso is proposing new rule

For s~yh, P'N- .Jt iu" Prime Tie, 8a"ron'3, Oc.
21, I1, qt 47 id .a~in that investors had
tendered bthir shares at significant levels begmnrig
in m'd-,i9i as interest rates droppedl

51 The tw6 ire Merril Lynch High Income
kfrucipl Bond Fund. Inc., and Emerging Markets
Crawth Fun, !ne. The latter, however, has not
rnie a t;.- 4 r nffer since January. 1931

"I The Oi,,isi n baa itated that committig in
aivaice to inake priodic tender offers might reiill
in dirctors breachicg iheir fiduciary duties to
sh rshalders, src.,ce ninevoai could not be rert n
whet' or if th r 4harei would actually be
-epuL:.hsasd by th-e .pany. See Guide 2 to
pripoed amnndmern s to Form N-2, Inv, Co Act
Rel. 17tNt ,upru acte 50. According4y, these
co'np-rei prunpei sises represent that each
quarter dini b a ,ir Ai-rectors will coriander whetin
to mi ke a ':-nder of c' for outasodmng shares hut
ca,,t , th[i te,. lic lti2' may not t,,ke pa-:r- eavey
qui tCr.

22e-3. which would provide an
exemption from the prohibition in
section 22(e) against taking longer than
seven days to pay redemption proceeds
for open-end funds using one of two
procedures prescribed in the rule:
interval funds would redeem shares at
periodic intervals and could take up to
one month (thirty-one days) after
specified periodic deadlines to pay
redemptions; extended poyment funds
could take up to one month to pay
redemptions after receiving a
redemption request. The Commission
also is proposing new rules and rule
changes to allow registered separate
accounts funding variable insurance
contracts to rely on proposed rule 22e-3.
Because variable insurance contracts
are long-term contracts, they are well
suited for investing in funds with less
liquid portfolios and more limited
redemption procedures than are
currently permitted under the Act.

Previously, the Commission has
granted exemptions from section
22(e), 62 and a small number of closed-
end funds have made periodic
repurchase offers using the issuer tender
offer rules under the Exchange Act.
Nevertheless, these proposals explore
largely uncharted territor in the
regulation and operation of investment
companies. The Commission recognizes
that these proposals would introduce
complexity by permitting the creation of
what might be viewed as three new
types of investment company.
Accordingly, as noted below
periodically, the Commission requests
comment on all aspects of these
proposals.

II. Proposed Rules and Revisions to
Rules to Provide for Periodic
Repurchases by Closed-End Funds

The current regulation of repurchases
under the rutes For issuer tender offers

81 The Coonmi.36ian has previously granted
eemptions from section 22(e) to permit issuers
investing in less liquid securities to pay redemption
proceeds on an intermittent basis or in longer than
seven days. See, eg American Federation of Labor
and Congress of Industrial Organizations Mortgage
Investment Trust. Investment Company Act Release
Nos. 10650 (Mar 30, 1979) (Notice of Application),
44 FR 21094. and 10674 (Apr 28, 19791 (Orderl
(redemptions only during period preceding quarterly
va[uation dates of ommiagled trust fund investing
in loans to union built housingi, Mutual Investment
Fund of Conaeoticitt, Inc., Investment Company Act
Release Nos. 257 (Dec. 12, 19561 (Notice of
App ; ation}, and 2485 (Dec. 31.1956) (Orderl
(nC estrnent funid for Connecttcut savings banks
might limit redemptions on any one day, and by-
laws prov-ided for seven business days to pay
rederrmptionsl, Savings Bank tnvesi'nent Fund. 24
S E.C. 531 tWlt (Orderl (muiual invetment fund
fur Massachusetts savings banks invested in
mtrq ges and other assets and might take ten days
to pay rel,2iption requests).
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involves requirements that were not
designed with periodic repurchases by
closed-end funds in mind and that
create certain complexities that may be
unnecessary. Moreover, although those
rules have permitted repurchase offers
at net asset value, the rules do not
require such repurchases to be made at
net asset value.

Proposed rule 23c-3 and the
accompanying proposed Exchange Act
rule changes would simplify direct
repurchase offers by closed-end funds 63
and would give shareholders a
mechanism for bypassing any discount
in secondary market trading. By
providing a safe harbor for periodic
repurchases at net asset value under a
fundamental policy that is clearly
disclosed, rule 23--3 would give
shareholders of closed-end funds greater
certainty that repurchases would
occur.r 4 It would no longer be necessary
for directors to determine whether each
offer would take place, or for funds to
caution that there can be no assurance
that offers will take place. The
Commission requests comment whether
rule 23c--3 should also apply to closed-
end fund repurchases that are not made
on a periodic basis as a matter of
fundamental policy.

Closed-end funds relying on rule 23c-3
(in contrast to the traditional practice of
most closed-end funds) probably would
need to sell shares continuously in order
to counter the effect of periodic
repurchases on the size of the portfolio.
These funds also may elect not to seek a
secondary market for their shares and
may provide the sole source of
shareholder liquidity through the
repurchase process. As proposed,
however, rule 23c-3 does not prohibit
closed-end funds relying on the rule
from having their shares listed on an
exchange or quoted on a system such as
NASDAQ.

The proposed revisions to the tender
offer rules would exempt rule 23c-3
repurchase offers from certain tender
offer requirements; instead of providing
detailed disclosure pursuant to Schedule
13E-4 and paying the associated filing
fees, with certain exceptions cosed-end
funds would send shareholders a brief
notification stating key Information

"3 Rule 23c-3 also provides for repurchases by
business development companies (BDOC). For
convenience, and because BDCs are organized as
closed-end companies tw section Investment
Company Act section 24a)148) (15 U.S.C. 24aX49))},
this release uses the terms closed-end company and
closed-end fund to encompass BDCs.

"The position of the Division that a commitment
to make such offers might be inconsitent with the
fiduciary duties of directors of the funds would not
apply to repurchase offers relying on rule 23o-3.
That position was stated in Guide 2 to Form N-4.
Inv. Co. Act Rel. 1705, supra note 50.

about each repurchase offer. The
proposed amendment to Exchange Act
rule 10b-6 would exempt closed-end
fund repurchase offers relying on rule
23c-3 from rule lOb- because closed-
end fund repurchases relying on rule
23c-3 would not involve the harms that
rule 10b-6 is designed to address.

Rule 23c-3 would establish certain
general requirements for the terms of
closed-end repurchase offers at periodic
intervals, including safeguards to protect
the interests of shareholders. In
addition, it would require closed-end
funds relying on the rule to comply with
limitations on senior securities similar to
those that apply to open-end funds, to
maintain a sufficiently liquid portfolio to
meet their repurchase obligations, and
to have a majority of independent
directors, who would be self-
nominating.

A. Terms of Repurchase Offers
Rule 23c-3 would permit a closed-end

fund to repurchase its securities through
periodic repurchase offers to all security
holders 65 pursuant to a fundamental
policy specifying the terms of the fund's
repurchase offers. Those terms would
include: the intervals between
repurchase offers (which under the rule
could be three, six, twelve, twenty-four,
or thirty-six months); the scheduled
repurchase deadline dates; the
maximum and minimum amounts that a
fund may offer to repurchase in any
offer. Each repurchase offer could only
be a partial offer for a specified amount
of securities no less than five nor greater
than twenty-five percent of the
outstanding securities; if an offer were
oversubscribed, a fund would be
required to prorate the repurchase of
tendered securities, subject to limited
exceptions. A fund would have seven
days to pay shareholders and would
determine the net asset value applicable
to repurchases on the business day
following the repurchase deadline.

1. Fundamental Policy Regarding
Repurchase Offers

Paragraph (b)(2) of proposed rule 23c-
3 would require a closed-end company
making periodic repurchase offers
thereunder to adopt a fundamental
policy, changeable only by vote of a
majority of the outstanding voting
securities.ao specifying that the

65 As used in rules 23o-3 and 22e-3, Ahe term
holder would encompass both record and beneficial
holders.

ss Section 2(a)(42) (15 U.S.C. 80-2( a)(42)). the
definition of the term "voting iecurfty." defines a
majority of the outstanding voting securities of a
company to mean "the vote, at the annual or a
special meeting of the security holders of such
company duly called, (A) of 67 per centum or more

company will make repurchase offers
and the terms of such offers. The terms
specified in the policy would include the
intervals between reparchase offers, the
scheduled dates of the repurchase
deadlines, and the minimum and
maximum repurchase amounts. An
existing closed-end fund would need a
majority vote adopting such a policy in
order to begin making periodic
repurchase offers under rule 23o-. Such
a vote also would be required to cease
making repurchase offers or to change
their terms. The existence of a
fundamental policy on these issues is
intended to provide shasehlders with
maximum certainty that repurchase
offers will take place and with a degree
of certainty of the amount of securities
that a fund will offer to repurchase in an
offer.

67
The Commission requests comment on

the terms of the proposed fundamental
policy requirement. In particular,
comment is requested as to whether the
date of the repurchase deadline should
be a matter of fundamental policy, as
proposed, or whether the company's
directors should have some leeway to
adjust the date without the expense of
obtaining a shareholder vote in light of
market conditions. If so, at what point
would moving the date be inconsistent
with the fundamental policy on the
length of periodic intervals?

Paragraph {b)(3) provides that a
closed-end company may suspend or
postpone a scheduled repurchase offer
in limited circumstances when
repurchases would have severe
consequences for shareholders or the
fund. Subparagraphs i) to (iv) are
based upon the clauses in section 22(e)
of the Act providing when issuers of
redeemable securities may suspend
redemption or postpone payment upon
redemption. In addition, subparagraph
(i) would provide an exception if a
repurchase could affect a fund's tax
status as a regulated investment
company under Subchapter M of the
Internal Revenue Code.s s Such

of the voting securities present at amh seaetnls, i
the holders of more them as per canur of thw
outstanding voting securities of seh company an
present or represented by proxy, or (B) of more thn
50 per centm of the outstanding voting securities of
such company, whichever is the lIn."
s7 Set s4pI note no sad a.compeaylng ient.

Currently, closed-end copenies do not mehe any
commitment that they will hold repusee offem
because of the Divisions position egardimn
directors' fiduciary duties. Because rule 23o4 would
require funds to offer to repurlmase the minimuo
repurchase amount. directors would not determine
whether to make each repurchase offer, and
cautionary prospectus disclosure now In use might
not be necessary or appropriate.

so 26 U.S.C. 851-M80.
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circumstances currently are disclosed in
prospectuses where tender offers are
contemplated and in issuer tender offer
documents.6 9 The Commission requests
comment on whether the rule should
provide additional exceptions, and on
whether all of the proposed exceptions
are necessary or in the interests of
investors.

2. Repurchase Offers to All Security
Holders

Rule 23c-3 would require that
repurchase offers be made to all holders
of the class of securities to be
purchased. This requirement, together
with the requirement of pricing at net
asset value, which would ensure that all
repurchases are made at the same ptfice.
would protect against unfair
discrimination.7 0 Thus, all security
holders would have the opportunity to
tender their shares for repurchase; this
requirement should preclude the
recurrence of certain abuses noted in
the Investment Trust Study, where some
companies repurchased securities from
insiders or other favored security
holders. 7 ' This provision also would be
consistent with the regulation of issuer
tender offers under the Exchange Act:
the "best price" rule requires that "the
consideration paid to any security
holder pursuant to the tender offer [bel
the highest consideration paid to any
security holder during such tender
offer." 1 -

The rule would not establish a record
date defining which security holders
would be eligible to tender their shares.
Instead, the rule would provide that the
offer would be open to all holders up
until the repurchase deadline-the date
by which a fund must receive
repurchase requests. In this respect, the.
rule would adopt the requirement of the
existing "all holders" rule that a tender
offer be open to all security holders of
the class of securities subject to the
tender offer. 73 Accordingly, the

69 See, e.g., Pilgrim Prime Rate Trust, Offer to
Purchase at 5-0 (Aug. 2, 1991), reprinted in Pilgrim
Prime Rate Trust. Schedule 13E-4. Exhibit (a)(1)(iil
(Aug. 2.1991); Merrill Lynch Prime Fund. Inc.. Offer
to Purchase at-5.-6 (Aug. 19, 1991), rtprinted in
Merrill Lynch Prime Fund. Inc.. Schedule 13E:4,
Exhibit (a)l1)(ii) (Aug. 19,1991).

70 Section 23(c)(3) of the Act (the provision under
which rule 23c-3 is proposed) permits repurchases
"under such other circumstances as the Commission
may permit by rules and regulations or orders for
the protection of investors in order to insure that
such purchases are made in a manneroron a basis
which does not unfairly discriminate against any
holders of the class or classes of securities to be
purchased.-
71 See supra notes 29.30, and accompanying text.
72 RuLe 13e-4{fl(8} (17 CFR 270.13e-4({lf)(&,

The Division of Investment Management has
interpreted this provision to prohibit the specifying
of a record date. See Guide 2 to Form N-. Inv. Co.

repurchase offers would also be open to
any person who becomes a shareholder
after a fund sends out the notification to
shareholders discussed in section II.A.6,
below.

3. Amount of Repurchase Offers

Each repurchase offer under the rule
would be an offer for a specified, finite
amount of securities, rather than an
offer for all outstanding securities. The
limitation on the amount of securities to
be repurchased is among the factors that
would distinguish closed-end repurchase
offers from redemptions by open-end
interval companies discussed below.
The proposed limitation has three
aspects. First, the rule itself imposes a
floor and a ceiling on the amount of
each offer. A fund may not offer to
purchase less than five percent or more
than twenty-five percent of the shares
outstanding. Second, each fund would
be required to specify, as a fundamental
policy, its minimum and maximum
repurchase amounts-the minimum and
maximum amounts that the fund might
offer to repurchase in any offer,
expressed as percentages of the amount
of securities outstanding on the
repurchase deadline. Third, in making
each offer, a fund must specify the
amount it actually is offering to
repurchase in that offer within the range
of the fund's fundamental policy.

a. Maximum and minimum
repurchase amounts. Each repurchase
offer would be required to be for an
amount of securities no greater than the
fund's maximum repurchase amount and
no less than the minimum. Under
paragraph (b)(2), those limits would be
matters of fundamental policy,
changeable only by a vote of a majority
of the outstanding voting securities. 74
The establishment of a maximum
repurchase amount results from the
Act's definition of a closed-end
company as a company that does not
issue redeemable securiities.7 5 The
proposed limit of twenty-five percent on
maximum repurchase amounts is
intended to ensure that a fund does not
adopt a policy guaranteeing that itwill
repurchase in each offer all shares that
mightbe tendered at net asset value,
because such a policy would be
tantamount to making the fund's shares
redeemable securities. Conversely, the
proposed limit of five percent on
minimum repurchase amounts is

Act Rel. 17091, supra note 50 (proposing
amendments to Form N-2).

74 Section 2(a)(42) (15 U*S.C. 60a-2(a)14z)) defines
a mdiority of the outstanding voting securities of a
company. See supra note 88.

72 See.Protecting Investorys, supro note 1, at 466-
79.

intended to ensure a minimum degree of
certainty that a fund will repurchase
some of its securities in each offer. The
figures of twenty-five and five percent
are based upon the history of those
funds that have made periodic
repurchase offers: in many instances.
the amounts tendered were in the range
of four to seven percent, but the amount
has run over thirty percent. Thus, the
proposed percentages should ensure
that in most circumstances a fund would
repurchase all Shares that shareholders
might tender, but provide that in
extreme circumstances a fund would
repurchase less than all shares tendered.
Establishing a maximum repurchase
amount also would assist portfolio
managers in judging the company's
liquidity needs, while a minimum would
assure shareholders that the company
will in fact make large enough
repurchase offers to accommodate
ordinary shareholder liquidity needs.

The minimum and maximum
repurchase amounts, like the amount of
each repurchase offer discussed below.
would be expressed as percentages of
the securities outstanding on a
'repurchase deadline. The use of
percentages, rather than numbers of
shares, Would differ from the typical
practice in issuer tender offers, in which
an issuer offers to purchase a stated
number of shares. With periodic
repurchases; using numbers of shares
would not be feasible, because the
number of shares 6utstanding would
vary depending upon the numbers of
shares repurchased and the number of
shares sold. The use of percentages
would provide greater clarity and
certainty both to shareholders and to
portfolio managers.

The Commission requests comment on
the appropriateness of the proposed
requirement that a closed-end fund
establish minimum and maximum
repurchase amounts as a matter of
fundamental policy. Would the rule
sufficiently distinguish closed-end
repurchases from open-end redemptions.
and redeemable from non-redeemable
securities, if the rule only provided that
a fund had the authority to determine
the amount of each repurchase offer?
Alternatively, would the rule provide a
sufficient distinction if, instead of
requiring the separate establishment of
maximum and minimum repurchase
amountg, it simply provided that each
repurchase'offer amount must be
between five and twenty-five percent?
The Commission also requests comment
on the appropriateness of the twenty-
five and five percent limits respectively
imposed by the rule on the maximum
and minimum repurchase amounts.
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particularly in light of the different
lengths of the permitted intervals
between repurchase offers. The
Commission also requests comment on
whether, given the liquidity and other
requirements in rule 23c-3, there might
be any circumstances in which a closed-
end fund relying on rule 23c-3 should be
exempted by the rule from the maximum
repurchase amount requirement without
being required to register as an open-
end fund.

b. Repurchase offer amount. Proposed
paragraph (a)(5), the definition of
"repurchase offer amount," would
provide that a fund shall determine the
amount of securities to be repurchased
in a given repurchase offer. The fund
may delegate this determination to the
fund's investment adviser. No separate
determination, however, would be
required at the time of each offer if a
fund's repurchase policy specified that
all repurchase offers would be for the
same amount, that is, that the maximum
repurchase amount was equal to the
minimum repurchase amount. Pursuant
to their fiduciary obligations to
shareholders, the directors would have
the responsibility to monitor the
repurchase process; and they would
serve as a check on proposals by the
investment adviser limiting the amount
of repurchase offers and maximizing the
level of assets under management on
which advisory fees would be paid. For
that reason, as discussed below,
proposed paragraph (b)(8) would require
funds making rule 23c-3 repurchase
offers to have a majority of independent
directors. The Commission requests
comment on whether the directors
should determine each repurchase offer
amount, and on what role the directors,
including the independent directors,
should play if they do not make that
determination.

c. Amount of securities repurchased.
Because each repurchase offer would be
a partial offer, security holders might
tender a greater amount than the
repurchase offer amount. The proposed
rule would require a fund to repurchase
securities on a pro rata basis if the
amount tendered exceeded the
repurchase offer amount. Proposed
paragraph (b)(5). however, would give a
fund some flexibility to avoid pro rata
repurchases through two options for
responding to an oversubscribed
repurchase offer.

One option, paragraph (b)(5), would
permit a fund to repurchase additional
securities not exceeding two percent of
the amount outstanding on the
repurchase deadline. This provision is
based on rule 13e-4, under which an
issuer may purchase "an additional

amount of securities not to exceed two
percent of the class of securities that is
the subject of the tender offer;" beyond
that point, the issuer must extend the
tender offer for a specified period.76 The
investment adviser would make this
determination pursuant to guidelines
established by the board of directors.
The total amount repurchased could not
in any event exceed the maximum
repurchase amount, with one exception:
If the fund's policy is to make all offers
for the same amount (that is, if the
maximum repurchase amount equals the
minimum repurchase amount), the fund
could purchase an additional two
percent, but not more than twenty-five
percent. The fund would not have the
option of extending or amending the
repurchase offer, as issuers may do
under rule 13e-4. Under a regime of
periodic repurchase offers, such changes
to a repurchase offer would not be
appropriate because they would conflict
with the fundamental policy regarding
the length of periodic intervals.
Moreover, shareholders would have the
assurance that a fund would make other
offers at the scheduled intervals. The
Commission requests comment on
whether the two percent margin should
be increased or decreased, or eliminated
altogether. The prospect of future
repurchase offers may make such
latitude less necessary than in a one-
time tender offer.

The second option, subparagraphs
(b)(5) (i] and (ii), would give a fund two
exceptions to the proration
requirement.7 7 One exception would
permit a fund, before prorating other
tenders, to accept all securities tendered
by holders of less than one hundred
shares who tender all of their securities.
The other exception would permit
security holders to tender securities
subject to the condition that the fund
repurchase all or none, or at least a
designated minimum amount, of the
securities tendered after accepting all
other tenders on a pro rata basis. The
Commission requests comment on
whether the exceptions to the proration
requirement are necessary, and on
whether the rule should provide
additional exceptions. The Commission
also requests comment on whether the
odd lot exception is appropriate for
closed-end funds or whether some other
exception might be more appropriate in
light of typical patterns of closed-end
shareholders' holdings.

16 Rule 13e-4(f). Rule 14e-i(b) has a comparable
provision.

17 The pro rata provision, including the
exceptions, is based upon paragraph (f)(3) of rule
13e-4.

4. Periodic Intervals

Under proposed paragraph (b), a
registered closed-end company may
repurchase its securities at "periodic
intervals." Paragraph (a)(2) defines the
term "periodic interval" as an interval of
three, six, twelve, twenty-four, or thirty-
six months. Paragraph (b)(2) requires
that a closed-end company operating
under the rule select the periodic
interval at which it will make
repurchases as a matter of fundamental.
policy. These requirements are intended
to ensure that the intervals between any
company's repurchases should be
regular and easily ascertained in order
to reduce the potential for investor
confusion and allow investors to plan.
The permitted intervals should ensure
that repurchases take place on a regular
schedule. The Commission requests
comment whether the rule should permit
other intervals.

The rule does not require that all
funds making repurchases at the same
periodic intervals schedule their
repurchases in the same calendar
months. One company making quarterly
repurchases might make its repurchases
in January, April, July, and October,
while another company on a quarterly
cycle might repurchase in different
months. Thus, sponsors and investors
would have maximum flexibility to
select the repurchase schedule that best
suits the needs of investors, any
distinctive characteristics of portfolio
assets, or a fund's fiscal year. Funds
relying on rule 23c-3 would be expected
to provide clear prospectus disclosure
concerning the schedule of repurchases,
including a statement of the frequency
-of repurchase offers on the cover page of
the prospectus.

78

This flexibility is intended to reduce
the likelihood that closed-end
companies making periodic repurchases
will concentrate their repurchases, and
hence their portfolio transactions, during
the same brief periods. Avoiding
concentration should reduce disruption
to the market for portfolio assets and
reduce adverse effects on the fund. The
Commission and requests comment
whether the rule should include any
other requirements to avoid market
disruption.

5. Timing of Repurchase Offers

Paragraph (b)(1) would require a
closed-end fund relying on rule 23c-3 to
pay repurchase proceeds to
shareholders within seven days after a
repurchase deadline. This requirement
would parallel the procedure currently

'1 See draft staff Guide 10 to Form N-2.
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followed by issuer tender offers, which
are subject to a requirement of "prompt"
payment following the termination of
the tender offer. The Commission
generally has interpreted the term
"prompt" as requiring payment within
five business days. 79 Since rule 23c-3
would provide that closed-end funds
determine the amount of each
repurchase offer, the funds would have
some ability to plan portfolio and cash
management in advance and thus have
sufficient cash available already by
each repurchase deadline. The
Commission requests comment whether
the rule should provide funds a longer
period to pay repurchase proceeds. For
example, should closed-end funds
relying on rule 23c-3 have the same
period of up to thirty-one days that
limited redemption funds would have
under rule 22e-3?

Paragraph (a)(3), the definition of"repurchase deadline," provides that the
repurchase deadline shall be one of the
following days of the calendar month:
The first calendar or business day; the
last calendar or business day; or the
fifteenth calendar day or the next
business day. The provision is intended
to provide some consistency among the
practices of different funds relying on
the rule. The Commission requests
comment whether this required
uniformity may lead to concentration of
portfolio transactions in very short
periods, and on whether such
concentration might adversely affect
trading in less liquid securities. The
Commission requests comment whether
rule 23c-3--like rule 22e-3-should
permit less uniformity in the scheduling
of repurchases by different funds using
the same periodic interval.

Proposed paragraph (b)(6) would
require funds to permit security holders
to revoke or withdraw their repurchase
requests until the repurchase deadline
but not to permit revocation thereafter.
This requirement parallels the issuer
tender offer regulations, which permit
shareholders to withdraw securities

" See Tender Offers, Exchange Act Release No.
16384 at n.30 (Nov. 29.1979)44 FR 70326, 70337
(quoting memorandum of the Division of
Corporation Finance). The Commission also has
stated that there is not a single standard for what
constitutes prompt payment under rules 14e-I and
13e-4: The Commission recognizes that the
operation of this standard will be affected by the
practices of the financial community and the
following factors: Current settlement, handling and
delivery procedures relating to tenders made by
guaranteed deliveries by appropriate institutions;
procedures to cure technical defects in tenders; and
the application of the Hart-Scott-Rodino Antitrust
Improvement Act of 1976 and the rules promulgated
thereunder.

Id. at text accompanying notes 34-35.

previously tendered while the tender
offer remains open.80

6. Notification to Shareholders
At present, closed-end funds that

make repurchase tender offers must
provide the Commission and
shareholders with the disclosure
required by rule 13e-4 under the
Exchange Act and Schedule 13E-4.
Schedule 13E-4 requires disclosure of
the source and amount of the
consideration to be paid, the purpose of
the tender offer, transactions in the
issuer's securities by certain related
persons, any arrangements relating to
the tender offer, and financial
information about the issuer.

Proposed rule 23c-3 would recognize
that much of the current tender offer
disclosure requirements would not be
relevant to periodic repurchase offers by
closed-end companies under rule 23c-3.
Shareholders would already know the
basic outlines of each fund's repurchase
procedures from prospectus disclosure.
Paragraph (b)(4) would require that a
closed-end fund send shareholders a
notification disclosing the existence and
timing of the repurchase offer, the
repurchase amount, any repurchase
fees, the procedures for tendering
shares, provisions for repurchases on a
pro rata basis, the flet asset value as of
the date of the repurchase offer and
information about means for
shareholders to learn net asset value at
subsequent points (such as references to
newspaper publication or any telephone
information systems), and market price
information, if any. Funds should be
able to express this information
concisely in a brief letter or statement.
The Commission requests comment
whether the notification should contain
other information than that prescribed
in the proposed rule.

The rule would provide an exception
from the notification requirement for
any fund whose repurchase policy
provides for the fund to make all
repurchase offers for the same amount
of securities, that is, whose maximum
repurchase amount equals its minimum
repurchase amount. Because
shareholders would already know the
amount of each repurchase offer from
the fund's prospectus and any sales
materials, the need for disclosure of
each repurchase offer would be less.
The Commission requests comment on
the appropriateness of this exception.

0e Rule 13e-4(f)(2) (17 CFR 240.13e-4(fQ(2)). That
rule also provides that shareholders may withdraw
shares "if not yet accepted for payment, after the
expiration of forty business days from the
commencement of the issuer tender offer." That
latter provision has no parallel in proposed rule
23c-3.

Rule 13e-4(f) requires that an issuer
tender offer remain open for "(i) at least
twenty business days from its
commencement; and (ii) at least ten
business days from the date" of notice
of certain changes in the offer.8'
Proposed paragraph (b)(4) likewise
would require a fund to send the
notification to shareholders at least
twenty business days before each
repurchase deadline. This period is
intended to ensure that shareholders
receive notice far enough in advance to
decide whether they want to tender
their shares and to be able to return
their repurchase requests to the
company by the date of the termination
of the repurchase offer. The Commission
requests comment whether this period
should be longer or shorter, and whether
the rule should also impose a maximum
limit; for example, the rule might
prohibit funds from sending such
notification more than thirty business
days before a repurchase deadline.

Subparagraph (b)(4)(ii) would require
funds to file a copy of each notification
with the Commission within three
business days after sending the
notification to shareholders. The
Commission staff would not review each
notification before its distribution to
shareholders but might review
notifications to check a fund's
compliance with rule 23c-3 and with its
fundamental policy on repurchases.
Unlike rule 13-4, under which issuers
must amend a Schedule 13E-4 within ten
business days after the termination of
an offer in order to disclose, among
other things, the results of the tender
offer, proposed rule 23c-3 would not
require any separate follow-up filing to
disclose the amount of securities
actually repurchased. Closed-end funds
already are required to provide such
information under Item 28 of Form N-
SAR.

2

Subparagraph (b)(4)(iii) requires a
fund to take certain steps to ensure that
notification of repurchase offers actually
reaches beneficial owners. It refers to
the shareholder communication
procedures in rule 14a-13 under the
Exchange Act.83 The shareholder
communication obligations under the
Shareholder Communications
Improvement Act of 1990 require the
cooperation of members of securities
exchanges, brokers, dealers, banks or
similar financial institutions with
respect to proxies, consents,
authorizations, or information
statements of registered investment

81 See also rule 14e-1(a). (b).
82 17 CFR 274.101.
83 17 CFR 240.14a-13.
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companies.8 4 To the extent that a
notification does not constitute a proxy,
consent, authorization or information
statement, record holders would not be
subject to those requirements.
Nevertheless, the Commission believes
that closed-end companies making
repurchase offers under rule 23c-3 can
expect cooperation from such record
holders, in part because of the
obligations of broker-dealers under the
NASD's Rules of Fair Practice, 5 and
because record holders generally find it
in their own interest to cooperate in
transmitting such information to
shareholders. The Commission requests
comment on whether it is reasonable to
expect such cooperation, or whether rule
23c-3 should impose other requirements
to ensure that beneficial owners do
receive notifications.

7. Net Asset Value

Section 23(c) of the Act (15 U.S.C.
80a-23(c)) does not set any requirement
for the price at which a closed-end fund
purchases its shares. Before the
enactment of the Act, as noted above,
some investment companies
repurchased their shares in the market
at discounts from net asset value, while
other companies repurchased shares
from insiders or other selected
shareholders at a premium to net asset
value.8 6 Currently, the practice of
closed-end funds that make periodic
tender offers is to repurchase at a price
based on net asset value.8 7

Rule 23c-3 would require the use of
forward pricing at net asset value for all
repurchases or sales of shares by
closed-end funds relying on the rule.
Paragraph (b)[1) would require all

84 See sections 14(b)(1) and (c) of the Exchange
Act (15 U.S.C. 78n(b)(1), (c)).

85 See Interpretation of the Board of Governors
on Forwarding of Proxy and Other Materials, NASD
Manual (CCH) 12151.05 ("a member has an inherent
duty (under Article Ill, Section 1) * * * to forward
all proxy material, annual reports, information
statements and other material sent to stockholders,
which are properly furnished to it by the issuer of
the securities to each beneficial owner of shares of
that issue which are held by the member for the
beneficial owner thereof').

ss See supra notes 12-30 and accompanying text.
s7 See, e.g., Pilgrim Prime Rate Trust, Offer to

Purchase, at 1 (Aug. 2,1991), reprinted in Pilgrim
Prime Rate Trust, Schedule 13E-4, Exhibit (a)(1)(ii)
(Aug. 2. 1991). The use of net asset value has
departed from traditional practice in other issuer
tender offers. First, tender offers generally must
state a fixed dollar amount for the price offered
because schedule 13E-4 in Item 1(b) requires the
issuer to state "the exact amount of such securities
being sought and the consideration being offered
therefor." For most portfolios, stating a dollar
amount would not be possible if the offer is to be
made at net asset value. But see, e.g., Baldwin
Securities Corporation (pub. avail. Dec. 24, 1986)
(exemption granted for tender offer by closed-end
company where consideration would be adjusted
net asset value).

repurchases pursuant to the rule to be
made at the net asset value of the
securities on the business day after the
repurchase deadline. Use of net asset
value would preclude the recurrence of
the abuses that were noted in the
Investment Trust Study.88

Section 23 does not prescribe a
procedure for determining current net
asset value. While rule 22c-1 requires
open-end funds to determine net asset
value every business day, closed-end
funds are not required to price their
shares more often than quarterly. Many
closed-end funds, however, voluntarily
calculate and publish net asset values
weekly.8 9

Paragraph (b)(7) would require closed-
end funds that rely on the rule to
determine their net asset values at least
weekly, on a day and at a time or times
determined by the funds' board of
directors. A repurchase pricing date
might fall on a day other than the
normal day for determining net asset
value in that week. In setting the policy
for the day and time of computing net
asset value, the directors of a closed-end
fund may provide that in any week

4vhich includes a repurchase pricing
date, the fund shall compute net asset
value on the repurchase pricing date and
shall not be required to compute net
asset value on the day on which it
otherwise would do so. The Commission
requests comment whether closed-end
funds under the rule should be required
to determine net asset value more
frequently than weekly, especially
during the period immediately preceding
each repurchase deadline, and, if so,
what would be the costs of more
frequent determinations of net asset
value.

Proposed paragraph (b)(1) would
permit closed-end funds making
repurchase offers to impose only a
charge no greater than two percent of
the repurchase proceeds. This fee would
be intended to compensate the
investment company for expenses
directly related to the repurchase, such
as any costs incurred in disposing of
portfolio securities9 0 or in borrowing to
make payment for repurchased shares.

B. Issuance of Senior Securities
Under section 18 of the Act, closed-

end funds may issue senior securities in

8 Id.
89 Net asset values compiled by Lipper Analytical

Services and the Investment Company Institute
appear each week in Barrons. Weekly listings also
appear in the Wall Street Journol every Monday.

s Open-end companies may impose similar
redemption fees. See Offers of Exchange Involving
Registered Open-End Companies. Investment
Company Act Release No. 17097, at n.37 (Aug. 3,
1989), 54 FR 35177 (adopting rule 11a-3).

the form of both equity and debt. Senior
securities representing indebtedness
must have asset coverage of at least
300% after the issuance of such
securities; and senior securities in the
form of stock must have asset coverage
of at least 200%.91

Section 18(a) of the Act requires that
the terms of senior securities issued by
closed-end funds prohibit repurchases of
common stock if the repurchases would
reduce the asset coverage below the
required level. This prohibition responds
to closed-end fund practices in the
1920's and 1930's, when funds
sometimes issued senior securities to the
public, then repurchased common
shares, reducing the assets available to
satisfy obligations to holders of senior
securities. 92 If a scheduled repurchase
would reduce the fund's asset coverage
below that required, the repurchase
cannot occur unless the fund takes other
steps, such as retiring senior securities
or selling additional common stock.

Rule 23c-3 is intended in part to
provide holders of the common stock of
a closed-end fund with a degree of
certainty that repurchase offers will
occur. That certainty ought not to be
compromised through the issuance of
senior securities whose terms might
prohibit the repurchase of common
stock. Accordingly, proposed paragraph
(b)(9) would limit closed-end funds
making periodic repurchases to
borrowing under a standard similar to
that for open-end funds; unlike the open-
end standard, however, this provision
would permit closed-end funds relying
on rule 23c-3 to borrow from other
lenders as well as banks.9 3 This
requirement is intended to ensure that a
fund could make the maximum
permitted repurchase offer without
running afoul of the requirements of
section 18(a). The Commission requests
comment whether other restrictions on
the use of senior securities would serve
the same objectives.

C. Portfolio Liquidity

The portfolios of closed-end funds
currently are not subject to any liquidity
standard because historically such
funds have not repurchased their

s1 See supra note 31 (discussing asset coverage).

"* Investment Trust Study, pt. 3, supra note 12 at
1001.

93 Section 18(f)(1) limits open-end funds to bank
borrowing with 300% asset coverage. 15 U.S.C. 80a-
18(f)(1). This approach follows the provisions of the
exemptive order in Wisconsin Investment
Company. 10 S.E.C. 555 (1941). permitting a closed-
end fund, which continuously offered its shares, to
make periodic repurchases without complying with
the predecessor of rule 23c-1, provided the fund
complied with provisions of the Act that apply only
to open-end funds.
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securities on a regular basis. Proposed
paragraph (b)(10) would impose a
portfolio liquidity requirement on
closed-end funds that make periodic
repurchases pursuant to rule 23c-3.A4

This requirement is intended to ensure
that a fund is able to live up to its
fundamental policy of repurchasing its
securities. The proposed standard has
two parts both adapting the mutual fund
seven day standard. First, at all times a
portion of the portfolio equal to at least
150% of the minimum repurchase
amount would have to consist of assets
that can be sold in the'ordinary course

- of business within seven days at
approximately the value that the fund
uses in valuing its investments. Second,
at the time a fund sends out a
notification of a repurchase offer, the
fund would need assets satisfying the
seven day standard in an amount equal
to 150% of the repurchase offer amount.
The first part is intended to ensure that
the fund has sufficient liquid assets to
comply with its fundamental policy on
the minimum repurchase amount. The
second part is intended to ensure that
when a fund makes a repurchase offer it
is in a position to carry out the offer.
The 150% requirement is intended to
allow the fund to respond to fluctuations
in value of different portfolio securities
and to leave the portfolio manager
discretion as to which assets to sell.

The Commission requests comment
whether the rule should provide a
different liquidity standard. If so, what
should that other liquidity standard be?
in particular, the Commission requests
portfolio managers and securities
traders to discuss what kinds of assets
might be held by closed-end funds
making periodic repurchase offers, what
factors might influence the degree of
liquidity of such assets, and what kinds
of standards would ensure that a closed-
end fund can sell assets to meet periodic
repurchase requests without a
significant effect on the market for those
assets.

The ultimate responsibility for the
liquidity of portfolio assets would lie
with the board of directors. The board
could delegate day-to-day responsibility
for evaluating liquidity of specific assets
to a fund's investment adviser but
would continue to be responsible for
monitoring the adviser's performance of
its duties and the composition of the

94 We disagree with the contention of the
Investment Company Institute that advance notice
of a repurchase request "would eliminate the need
for SEC-Imposed liquidity standards for these
funds." Letter from Investment Company Institute to
Jonathan G. Katz, Secretary, SEC 40 (Oct. 5, 1990),
File No. S7-11-00.

portfolio. 95 Subparagraph (ii) would
require the directors of a fund relying on
rule 22e-3 to establish written
procedures for ensuring the liquidity of
the portfolio and to review those
procedures at least annually, as well as
on any other occasions when market
developments call into question the
liquidity of portfolio assets. Because a
fund must satisfy the liquidity standard
at any point at which it determines net
asset value, it is necessary to evaluate
the liquidity of portfolio assets, not just
at the time of their acquisition, but also
continuously as long as they are present
in the portfolio. In evaluating liquidity,
the following factors are relevant,
although not necessarily determinative:

(1) The frequency of trades and quotes for
the security; (2) the number of dealers willing
to purchase or sell the security and the
number of other potential purchasers; (3)
dealer undertakings to make a market in the
security; and (4) the nature of the
marketplace trades (e.g., the time needed to
dispose of the security, the method of
soliciting offers, and the mechanics of
transfer). e

Other pertinent factors might include the
size of the fund's holdings of a given
security in relation to the total amount
outstanding of such security or to the
average trading volume for the security.
If changes impair the liquidity of an
asset, the adviser and the board should
review the advisability of retaining that
asset in the portfolio; and if, as a result
of market changes, the portfolio fails to.
satisfy the liquidity requirements of
paragraph (b)(10)(i), the fund must
promptly take appropriate actions to
bring itself into compliance.

Securities that are less liquid may
raise special concerns regarding their
valuation.9 7 The board of directors of an
investment company is responsible for
the determination of the value of
securities for which market quotations
are not readily available.9 8 Thus, the
boards of directors of closed-end funds
using rule 23c-3 should pay special
attention to their responsibilities for the
determination of the value ofless liquid
assets.

6 Cf. Sec. Act Rel. 6882. supra noteQ5, at n.61 (if
board determines that rule 144A securities are
liquid, such securities may be excepted from general
position that restricted securities are illiquid).

96 Sec. Act Rel. 8862, supra note 35, 55 FR at
17940.

91 Of course, significant valuation issues also can
arise with respect to securities that generally are
regarded as liquid, notably securities (such as many
debt securities) that are not traded on any exchange
or other centralized market.

08 Investment Company Act section 2(a)(41). See
supro note 42 and accompanying text.

D. Independent Directors

Proposed paragraph (b)(8) would
require that any closed-end company
making periodic repurchases under rule
23c-3 have a board with a majority of
directors who are not interested persons
of the fund.9s This requirement is
intended to ensure that the board of
directors provides independent scrutiny
of actions or decisions by the fund or its
adviser in areas where there may be a
conflict of interest between the adviser
and shareholders. For example, the
determination of each repurchase offer
amount may involve a conflict between
the adviser's interest in keeping assets
under management as high as possible
and the shareholders' interest in
tendering shares for repurchase.
Paragraph (b)(8) also would require that
the independent directors be self-
nominating, as is currently required
under rule 12b-1. 100

E. Offerings of Securities by Companies
Making Periodic Repurchases

Closed-end funds that make periodic
repurchases may seek to offer additional
shares on an ongoing basis in order to
counter reductions in net assets caused
by repurchases or to increase assets
under management. The Protecting
Investors report recommended 101 that
the Commission amend rule 415 102 to
permit intermittent, as well as
continuous, offerings by closed-end
funds, or, in the alternative, that the
Commission adopt a post-effective
amendment procedure for closed-end
funds comparable to that available to
open-end funds under rule 485. o10
Because the proposed exemption from
rule 1ob-6 for closed-end funds making
periodic repurchases under rule 23c-3
may remove a regulatory need for
closed-end funds to interrupt their
continuous offerings, the Commission is
not proposing any amendment to rule
415 or any new post-effective
amendment procedure comparable to
rule 485. The Commission requests
comment, however, whether other
circumstances still make such new
procedures necessary or desirable. The

99 Section 2(a)(19) of the Act (15 U.S.C. 80a-
2(a}(19)) defines the term "interested person."

100 17 CFR 270.12b--1. These provisions are

consistent with the general investment company
governance recommendations in the Protecting
Investors report. Protecting Investors, supro note 1.
at 260-68.

101 Protecting Investors, supro note 1, at 453.
103 17 CFR 230AI.

"1 17 CFR 230.485. Rule 485 provides the
procedures for filing and effectiveness of post-
effective amendments to the registration statements
of open-end investment companies. It provides ini
effect the mechanism for the continuous
effectiveness of open-end registration statements.
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Commission also requests comment
whether the rule should require funds
that offer their shares continuously to
compute net asset value daily.

Such funds may be more likely to
promote and advertise their shares than
has traditionally been the case with
most closed-end companies, which
generally do not sell additional shares
after the initial offering. Accordingly,
paragraph (b)(11) would require funds
relying on the rule to comply, as if they
were open-end funds, with section
24(b), 1o4 which requires investment
companies except closed-end funds to
file copies of advertisements and other
sales literature with the Commission.

F. Disclosure of Periodic Repurchases

Closed-end funds use Form N-2 (17
CFR 274.lla-1) to register as investment
companies and to register the securities
they offer. The Commission has
published a staff guide (Guide 2) for
funds repurchasing their securities
under current rules. 105 If proposed rule
23c-3 is adopted, closed-end funds
relying on the rule will be expected to
include in registration statements on
Form N-2 additional information that
would'be material to investors
concerning the periodic repurchases of
their securities.

The Commission is publishing for
comment a new staff guide that details
the types of prospectus disclosure that
closed-end funds making periodic
repurchases of their securities under the
rule would be expected to make. In
addition, the Commission requests
comment on whether, if proposed rule
23c-3 is adopted, Form N-2 should be
amended to incorporate all or a portion
of the draft guide. Comment is also
requested on whether funds making
periodic repurchases under proposed
rule 23c-3 should be either permitted or
required to provide total return
information in their financial highlights
based only on net asset values rather
than on the market price of the fund's
shares. A net asset value-based
calculation may better reflect
shareholder experience because of the
regular availability of repurchases at net
asset value.

G. ProposedAmendment to Rule lob--6

If a closed-end fund offers shares
continuously, it may not conduct tender
offers without exemptive relief from rule
lob- under the Exchange Act (17 CFR
240.10b-6). Rule lob-6 generally
prohibits persons involved in a
distribution of securities from bidding

104 IS U.S.C. Bo.44(b).
10 See Inv. Co. Act Rel. 17091. supr note 50

(proposing amendments to Form N-2).

for or purchasing those securities and
certain related securities until after their
participation in the distribution is
complete. 0 The purpose of rule 10b-6
is to prevent persons interested in the
distribution from "artificially"
conditioning the market for the
securities in order to facilitate the-
distribution." 107 Each closed-end fund
that makes periodic repurchases has
obtained an exemption from rule lob-6.
These exemptions are subject to
requirements designed to prevent
manipulation, including a requirement
that there be no secondary market for
the company's shares.10 6

The Commission is proposing to
exempt closed-end fund repurchase
offers relying on rule 23o-3 from rule
lob--. These repurchases would not
appear to involve any potential for
"artificially conditioning the market for
the securities"-the primary abuse that
rule lob- was intended to prevent.10

The Commission has stated that rule
lob-a was "designed to protect the
integrity of the securities trading market
as an independent pricing mechanism
..... 110 For investment companies,
however, net asset value provides an
independent pricing mechanism that
distinguishes investment companies
from all other issuers. This mechanism
is based upon the values of the
underlying portfolio assets and should
not be affected by the terms of a
repurchase offer or of a distribution by
an investment company. Accordingly,
sales and repurchases at net asset value,
properly computed, do not necessarily
implicate the concerns of rule lob-6, as
evidenced by the rule's express
exemption for redeemable securities
issued by open-end companies. The
policies that underlie the exemption of
open-end shares also support the
exemption of closed-end periodic
repurchases at a price based on net
asset value.''

10 The provisions of rule Iob- do not apply to
redeemable aecurities issued by an open-end
investment company. See rule lob-e(d).

101 Prohibition Against Trading by Persons
Interested in a Distribution. Exchange Act Release
No. 20. section 1 (Jan. 18, 1967). 52 FR 2994
(adopting amendments to rule 10b..

1o Pilgrim Prime Rate Trust (Aug. 23, 1988). Eaton
Vance Prime Rate Reserves (July 14, 1989), Van
Kampen Merritt Prime Rate Income Trust (Sept. 27.
1909). Merrill Lynch Prime Fund (Oct. 24,1989), and
Allstate Prime Ihcome Trust (Nov. 2" 1969). See
also Emerging Markets Growth Fund. Inc. (Aug, 13,
1991). and Merrill Lynch High Income Municipal
Bond Fund, Inc. (Oct. 28, 1990).

100 Exch. Act Re. 24005, supra note 107.
A o Ad., 5Z FR at 2994.
1"1 To the extent that ther is secondary market

trading in share of closed-end funds using rule 23c-
3, the market price may be influenced by the
prospect of periodic repurchases at net ast value
or the availability of new shares at net asset value.

Because the proposed amendment to
rule lob-e would exempt only
repurchases pursuant to rule 23c-3, the
exemption in new paragraph (h) would
not apply to repurchases made outside
rule 23c-3.312 Thus, the closed-end
exemption would be narrower than the
exemption from rule lob-6 for open-end
companies, which exempts the securities
of open-end companies. The
Commission requests comment whether
the exemption for closed-end funds
should be as broad as the exemption for
open-end funds.

Because of the minimal potential for
abuse, the Commission is not proposing
to prohibit funds from having such
securities listed on an exchange or
quoted on a system such as NASDAQ,
or proposing to require that such funds
suspend any offering of their securities
during the repurchase offers. The
Commission requests comment whether
rule 23c-3 should incorporate either of
those requirements or some modification
thereof; any comment supporting the
inclusion of such a provision should
describe the harms that would result
from failure to include such a provision.

14. Proposed Amendments to Tender
Offer Rules

Closed-end companies that make
periodic repurchases do so via tender
offers subject to the rules under sections
13 and 14 of the Exchange Act." I 3 Rule
13e-4 would be amended to exempt
closed-end company periodic -
repurchases under rule 23c-3. As noted
above, rule 23c-3 incorporates certain
requirements of rule 13e-4 that are
pertinent to the investor protection
concerns raised by closed-end company
repurchase offers. By virtue of the
exemption from rule 13e-4, rule 23c-3
repurchase offes would not be required
to pay tender offer filingfees pursuant
to section 13(e)(3) of the Exchange Act,
because funds making those offers
would not be filing a statement required
pursuant to section 13(e)(1). The
Commission is also proposing new rule
14e-, which would exempt closed-end
repurchase offers under rule 23c-3 from
rule 14e-1. which prohibits certain
tender offer practices, and rule 14e-2,
which requires an issuer to disclose to
security holders the issuer's opinion, if
any, regarding a tender offer.

Thus. any market discount or premium to not asset
value should remsa within a confined range.

III In addition, the Commiseion Is not proposing
an exemption from Exchange Act rule 10b-iM which
prohibits a person making a tender offer or
exchange ofe'r from purchasing securities outside of
that offer during the offer period. 17 CFR 240.10#-13.

113 1S U.S.C. 78m. 78n.
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These exceptions from the tender
offer rules would apply only to
repurchase offers at periodic intervals
pursuant to proposed rule 23c-3. Any
other repurchase or tender offers by a
closed-end fund outside of rule 23c-3
would continue to be subject to the
Exchange Act tender offer rules.
Repurchase offers within rule 23c-3
would continue to be subject to other
tender offer rules, including rules 14e-3
and 14e-4.

III. Proposed Rules and Revisions to
Rules To Provide for Limited
Redemptions by Open-End Companies

The requirements in section 22(e) for
constant redeemability and the
concomitant liquidity standards for
mutual funds mean that investors
cannot invest in open-end investment
companies that offer securities with
redemptions other than on a daily basis
or that may invest in less liquid assets.
Proposed rule 22e-3 would exempt a
registered open-end investment
company 114 or registered separate
account I 1 other than a money market
fund 1 16 from the provisions of section
22(e) of the Act prohibiting the
suspension of the right of redemption or
postponement of the date of payment or
satisfaction upon redemption of any
redeemable security.' 1 7 The exemption
would be available to either open-end
companies offering redemption at
periodic intervals ("interval funds") or
open-end companies offering
redemption with extended payment
("extended payment funds") as provided
in subparagraphs (b)(1) and (b)(2) of the

114 In the case of an open-end company with
more than one portfolio or series, as with other
provisions of the Act and the rules thereunder, the
reference to an open-end company would apply
separately to each series. Thus, for example, a
single registrant could include one or more interval
funds, one or more extended payment funds, and
one or more conventional mutual funds. The same
treatment would hold true for registered separate
accounts.

115 A more complete discussion of the
implications of the proposed rules and rule revisions
for registered separate accounts is presented below
in section 11.G.

I'1 Money market funds generally have the most
liquid portfolios of any mutual fund (as well as'
offering shareholders liquidity features such as
check writing privileges). Accordingly, the
exemption from section 22(e) provided by the
proposed rule would not appear to be appropriate
for such issuers.

I17 The exemption provided by proposed rule
22e-3 would be available only to open-end
management companies satisfying the requirements
of the rule and to registered separate accounts,
whether organized as unit investment trusts or as
open-end management investment companies.
Except for separate accounts organized as unit
investment trusts, the rule would not apply to unit
investment trusts, which also issue redeemable
securities. Issuers not excepted by the rule would
continue to be subject to the requirements of section
22(e).

rule, and to registered separate accounts
organized as, or holding the securities
of, such open-end companies.

Both types of funds would be able to
take up to one month (thirty-one days)
to pay redemption proceeds. Rule 22c-1
would be revised to address the use by
these funds of pricing procedures
adapted to the different redemption
rights of their securities. These
procedures would permit funds to offer
redeemable securities while investing in
less liquid assets that do not meet the
liquidity standard currently applicable
to open-end companies. Thus, these
limited redemption funds could invest in
venture capital investments and small
business securities, as well as certain
privately placed or restricted securities,
less liquid foreign securities, and other
securities traditionally viewed as not
falling within the seven day standard.
While these funds would be designed
for investing in these types of less-liquid
assets, the rule does not specify a
minimum degree of illiquidity for funds
relying on the rule. The Commission
requests comment whether the rule
should impose such a standard. These
procedures also might be appropriate for
funds with shareholders not needing
constant redeemability, such as
employee benefit plan investment
vehicles.

For these limited redemption
companies to sell and redeem their
shares with the same ease as open-end
funds do today, certain conforming
changes may be needed outside of the
federal securities laws. For example,
these new redemption procedures would
not fit within the specifications of the
National Securities Clearing
Corporation's Fund/SERV automated
system. Moreover, to the extent that
certain states' laws or regulations
restrict the holding of restricted or other
illiquid securities by open-end
investment companies, limited
redemption funds holding such
securities might not be permitted to offer
their securities within those states. The
Commission, while not requesting
comment on these points, invites the
securities industry and bar to consider
what changes may be needed in these
areas.

A. Fundamental Policy

Under subparagraphs (b](1)(i) and
(b)(2), both interval funds and extended
payment funds would be required to
adopt fundamental policies specifying
their redemption procedures, including
the timing of the key dates of the
redemption procedures. As with the
fundamental policies of closed-end
funds making periodic repurchases,

these policies would be changeable only
upon a shareholder vote. Thus, a fund
could not switch from full redeemability
as provided in section 22(e) to limited
redeemability under rule 22e-3, or vice
versa, 18 without a majority vote of its
outstanding voting securities. 19 This
requirement is intended to prevent the
occurrence of the sorts of abuses at
which section 22(e) was aimed, such as
the suspension of redemption rights
without consulting shareholders or the
issuance of securities whose terms did
not guarantee redeemability. 1 20 This
requirement also is consistent with the
intent of the prohibition in section
13(a)(1) (15 U.S.C. 80a-13(a)(1)) against
changing subclassification from open-
end to closed-end or vice versa without
a vote of a majority of the outstanding
voting securities. In light of the reference
in section 2(a)(32) to the "terms" of a
redeemable security specifying its right
of redemption, the Commission requests
comment whether the rule also should
require interval funds and extended
payment funds to take any additional
steps specifying their redemption
procedures, such as detailing those
procedures in their organizational
documents.

B. Timing of Redemptions and
Redemption Pricing

Both interval funds and extended
payment funds could take up to one
month (thirty-one days) to pay
redemption proceeds: For interval funds
that period would begin with each
periodic redemption deadline, and
interval funds would make payment by
scheduled redemption payment dates;
for extended payment funds the period
would begin with the receipt of each
redemption request, and there would be
rolling deadlines for payment. The
thirty-one day period between the
redemption deadline and the redemption
payment date is a maximum: funds
would be free to select different lengths,
depending on factors such as the
liquidity of their portfolios or the
frequency of redemptions.

Funds would calculate the net asset
value applicable to a redemption
request on the next redemption pricing
date, which would occur seven days
before the redemption payment date.
Thus, the redemption pricing date could
fall as much as twenty-four days after
the date of a redemption deadline (in an

I IS Likewise, an interval fund could not change to
an extended payment fund, or vice versa, without a
similar vote.

'1 Section 2(a)(42) (15 U.S.C. 80a-2(a)(42))
defines a majority of the outstanding voting
securities of a company. See supro note 66.

120 See supr notes 16-18 and accompanying text.
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interval fund) or after the date of receipt
of a redemption request (in an extended
payment fund).

That twenty-four day delay is
intended to address issues that may
arise if a fund holds relatively illiquid
securities yet needs to dispose of
portfolio securities to pay shareholders
for securities tendered for redemption.
This period is intended to provide
portfolio managers with enough time to
sell securities and adjust the portfolio
without depressing the value of portfolio
securities before computing the net asset
value used in calculating redemption
proceeds. Of course, funds often may
use other sources of money to pay
redemption proceeds, including the sales
of new shares, cash realized from prior
sales of assets, borrowing, or some
combination of the foregoing. The
proposed rule, however, is intended to
address the investor protection concerns
that arise to the extent that a fund may
not have sufficient cash on hand and
need to sell assets to meet redemptions.
This schedule should provide a
relatively accurate match between the
price paid for redeemed shares and
amounts realized upon disposition of
portfolio securities sold t6 pay
redemption proceeds.'

Absent such a delay in pricing,
remaining shareholders' holdings would
be diluted if it turned out that the assets
sold did not garner the proceeds
predicted for them at the time of pricing.
The prevention of any dilution in pricing
is fundamental under section 22;
sections 22(a) and 22(c) mandate that
pricing procedures be prescribed "for
the purpose of eliminating or reducing so
far as reasonably practicable any
dilution of the value of other outstanding
securities of such company or any other
result of such purchase, redemption or
sale which is unfair to holders of such
other outstanding securities * *."

Shares that are tendered would
participate proportionally in the
company's gains and losses daring the
payout period. While the pricing
requirement should minimize any
dilution of shares that are not redeemed.
the delay between the redemption
deadline and pricing does subject
redeeming shareholders to the risk that
net asset value may fluctuate
significantly between the time an
investor decides to redeem and the time
the investor receives payment. Thus,
shareholders who tender their shares for
redemption would bear the risk of
market changes for the period after they
have tendered their shares. Investment
companies relying on rule 22e-3 would
be expected to disclose this risk clearly

in their prospectus. 1 2 1 The Commission
requests comment whether to require
funds to disclose this risk in other
communications with shareholders,
including redemption request forms, or
messages on automated telephone
systems.

The Commission requests comment on
the appropriateness and adequacy of the
proposed timing of the redemption
pricing date and of the thirty-one day
overall limit proposed here. Would that
period be long enough to ensure the fair
computation of net asset value for both
shareholders who tender, and those who
do not? Some commenters cited in the
Protecting Investors report had
suggested a range of intervals, generally
between thirty and sixty days, although
they did not discuss any specific basis
for their suggestions.1 2 

2 The
Commission requests portfolio managers
and traders to comment on the question
whether a one-month period would
provide them sufficient time to sell
assets, particularly less liquid
instruments, in order to pay redemption
proceeds. Commenters also are asked to
address the issue whether companies
would in fact be likely to rely upon
selling assets during that period in order
to raise cash, or whether they would use
other means. The Commission requests
commenters who advocate alternative
pricing procedures to provide specific
operational information about existing
alternative procedures that might
provide an appropriate model, such
procedures might include redemption or
repurchase procedures used by other
collective investment vehicles such as
private investment funds, bank
collective funds, real estate investment
vehicles, or foreign investment
companies. The Commission also
requests comment whether, instead of
requiring that the redemption pricing
date occur seven days before the
redemption deadline, the rule should
permit funds to schedule their own
redemption pricing dates.' 23 If fund
management should have this
discretion, how should the rule ensure
that pricing is equitable to redeeming
and remaining shareholders, given the
risks of investing in less liquid assets,
and how can the rule prevent investor'
confusion?

1
2 1 See dmft Guide 34 to Form N-lA, draft Guide

38 to Form N-3. and draft Guide 13 to Form N-4.
122 See Protecting Investors, supra note 1, at 449

n.Ol.
12s This was the suggestion of the Investment

Company Institute. Memorandum accompanying
Letter from the Investment Company Institute to
Jonathan G. Katz, Secretary, SEC 3-4 (Aug. 8,1991).
File No. S7-11-g0.

1. Interval Fund Issues

Open-end interval funds would
redeem'at periodic intervals, just as
closed-end funds under rule 23c-3 would
make repurchases at periodic intervals.
Paragraph (a)(1) provides that the
permissible periodic intervals for open-
end redemptions at intervals would be
intervals of one, two, or three months.
While an interval longer than three
months might not be inconsistent with
the definition of a redeemable security
in section 2(a)(32) of the Act. the rule
would not permit redemptions less
frequently than quarterly. 124 The
Commission requests comment whether
the rule should permit other intervals or
should define the permissible intervals
differently. For example, would it be
appropriate to permit redemptions at
shorter intervals such as every two
weeks, or twice monthly? Alternately,
should interval funds be permitted to
redeem at longer intervals, such as
every six or twelve months? In
particular, the Commission requests
comment on the appropriateness of such
longer intervals in the absence of an
exemption from section 22(d) to permit
market-trading of the shares of limited
redemption funds. The Commission also
requests comment whether the rule
should exempt some or all interval funds
from section 22(d) and should require
exchange listing of fund shares or
quotation of fund shares on an
automated quotation system in order to
provide shareholders with secondary
market liquidity during the intervals,
especially the longer intervals.

Because proposed rule 22e-3 would
permit interval funds to offer quarterly
redemptions there would be an overlap
with proposed rule 23c-3, which would
allow closed-end funds to make
repurchases as often as quarterly. The
Commission requests comment whether
that overlap would lead to investor
confusion between closed-end funds
and open-end interval funds, or whether
the fact that the overlap is restricted to
quarterly transactions is sufficient to
minimize investor confusion in the
context of clear disclosure of a fund's
redemption or repurchase procedures,
especially given the fundamental
distinction that an open-end fund must
redeem all shares tendered, while a
closed-end fund has no comparable
obligation.

Unlike the definition of repurchase
deadline in rule Z3c-3, paragraph (a)(Z).

124 The Protecting Investors report concluded that
the securities of open-end companies with limited
redemptions would be redeemable securities within
section 2(a)(32). Protecting Investors, supra note 1,
at 466-09.
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the definition of redemption deadline,
would not require the redemption
deadline to be expressed as one of
certain specified days of the calendar
month. This provision is intended to
avoid requiring uniformity among the
redemption policies of different funds in
order to minimize concentration of
redemption deadlines, and hence of
portfolio transactions, at certain times of
the month, because such concentration
might disrupt the market for portfolio
assets, particularly less liquid assets.
Requiring uniformity in redemption
deadlines might run a greater risk of
market disruption than the comparable
requirement in rule 23c-3 may, because
limited redemption funds, unlike funds
relying on rule 23c-3, may not limit the
amount they redeem. The Commission
requests comment whether in this
respect rule 22e-3 should more closely
match rule 23c-3 by requiring greater
uniformity in the permissible days for

* redemption deadlines. The Commission
also requests comment whether the rule
should impose other requirements in
order to minimize any market
disruption. Limited redemption funds
would be expected to include clear
prospectus disclosure of their
redemption deadlines. 125

Paragraph (b)(1)(ii) would provide that
interval fund redemption requests would
be revocable until the redemption
deadline but not thereafter. The
Commission requests comment whether
the rule should also require or permit
companies to provide that shareholders
may revoke their redemption requests
for some period between the redemption
deadline and the day before the
redemption pricing date. Revocability
.between the redemption deadline and
the redemption pricing date would allow
security holders who have already
tendered to respond to unanticipated
market developments in the interim and
thus would reduce the market risk to
those holders. Revocability after the
redemption deadline, however, would
disrupt the work of portfolio managers
and might increase fund expenses or
harm investment performance. The
Commission requests portfolio managers
to comment on the effects of permitting
revocability. In disposing of portfolio
securities, how would portfolio
managers take potential revocations
into account? Would they only sell a
certain percentage of the total requests
and then sell more liquid securities upon
the pricing date if fewer requests were
revoked than anticipated?

TheCommission requests comment
whether rule 22e-3 should impose any

125 See draft Guide 34 to Form N-iA.

restrictions (beyond a majority
shareholder vote) upon conversions of
existing open-end funds to interval
funds. Should the interval fund
provisions be available only to newly
organized funds and not to existing
funds? Should the rule require interval
funds to list their securities on an
exchange in order to provide
shareholders with market liquidity
during the intervals? Or should the rule
require an existing open-end fund that
converts to an interval fund to offer
shareholders some opt-out mechanism?

C. Rule 22c-1 and Pricing for
Redemptions and Sales of Limited
Redemption Fund Shares

The redemption pricing date
requirement in proposed paragraphs
(b)(1(i) and (b)(2] is an exception to the
requirements of rule 22c-1, which
requires issuers of redeemable securities
to compute net asset value at least daily
(on business days), and to price sales
and redemptions of such securities at
the next net-asset value computed after
the receipt of an order to purchase or
redeem. 12 8 Instead, interval funds
would price their redemptions on the
next pricing date after the redemption
deadline. The proposed new paragraph
(d) of rule 22c-1 would provide an
exception to that rule for interval fund
redemptions priced as provided in rule
22e-3.

Rule 22c-1 would not be amended to
modify the pricing of sales of interval
fund shares. For purposes of sales of
shares, the current requirements of rule
22c-1 would continue to apply to limited
redemption funds. They would continue
to be required to compute net asset
value at least daily as provided in rule
22c-1, and would be required to sell
securities at the net asset value next
computed after receipt of an order to
purchase. Industry representatives,
however, have commented that some
companies may prefer to forego offering
new shares continuously to avoid the
burden of daily pricing. 12 7

The Commission requests comment on
the requirement of daily pricing for sales
of limited redemption funds. Should the
rule require either type or both types of
funds to price only at least weekly?
Should the rule expressly provide

116 Rule 22c-1(b) requires issuers of redeemable
securities to calculate net asset value daily
(excluding weekends and holidays) except on (i}
days on which changes in the value of the
investment company's portfolio securities will not
materially affect the current net asset value of the
investment company's redeemable securities; or (ii)
days during which no security is tendered for
redemption and no order to purchase or sell such
security is received by the investment company.

121 See ICI Aug. 8,1991 Study Comment, supra
note 123.

procedures for interval funds to sell
their securities only during certain
periods? If so, what should those periods
be, and what relationship, if any, should
they bear to the redemption schedule?
The Commission also requests comment
whether rule 22o-1 should require
interval funds to establish an
appropriate mechanism for handling
orders to purchase shares between
pricing dates such as escrow accounts
or temporary investment in affiliated
money market funds if weekly pricing is
permitted. Would such mechanisms
increase administrative costs, and hence
shareholder expenses?

D. Portfolio Liquidity

Open-end companies are required to
maintain at least eighty-five percent of
their assets in assets that can be sold in
seven days at approximately the price
used in determining net asset value. 1 2s
Proposed paragraph (c) would impose a
different liquidity requirement on
interval funds and extended payment
funds. At least eighty-five percent of the
assets of an interval fund would have to
satisfy either of two requirements: a
fund must reasonably believe that an
asset can be sold at approximately the
price used in computing the fund's net
asset value in a period equal to the
fund's period for paying redemption
proceeds (the period between an
interval fund's redemption deadline and
its redemption payment date, or the
period between tender and the
redemption payment date for an
extended payment fund: or an asset
must mature before the next redemption
payment date.

The first part of that standard is
adapted to reflect the difference
between the seven days in which
traditional open-end companies must
pay redemption requests and the longer
periods that rule 22e-3 would allow to
interval and extended payment funds.
Although this standard differs from the
seven day standard for mutual funds,
portfolio liquidity remains vitally
important for limited redemption funds,
because they will need to meet
redemption requests. While in most
cases funds may be able to anticipate
redemption requests and will not need
to sell portfolio assets to meet requests,
a liquidity standard is necessary to
ensure that, if a fund must sell securities
to meet redemptions, shareholders will
receive payment within the period
within which the fund's fundamental
policy requires payment. In some
respects, liquidity may be even more.

Is$ See Guide 4 to Form N-1A, Inv. Co. Act Rel.
18612, supra note 35. . .
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critical for interval funds, which may
face more concentrated redemption
requests during a given period than
would a mutual fund. The second part of
that standard would permit a fund to
hold debt securities with a relatively
short remaining maturity; this provision
should be useful primarily to interval
funds, which could acquire securities
with a remaining maturity coinciding
with the funds' redemption payment
periods.

Because the liquidity of portfolio
securities is critically related to the price
used in computing a fund's net asset
value, limited redemption funds must
pay special attention to the valuation of
portfolio assets. In particular, in
determining the fair value of assets for
which market quotations are not readily
available, funds should use valuation
methods that are realistic with a view to
the potential need to sell assets within a
one month period, or any shorter period
set by their fundamental policy on the
payment of redemption proceeds.

The Commission requests comment
whether to modify the proposed
liquidity standards. It may be
appropriate to require that some portion
of a fund's assets consists of assets that
satisfy the current seven day standard
for mutual funds in order to provide
reinforcement for a fund's ability to pay
redemptions in the event a fund faces
higher redemptions than expected and it
is difficult or inadvisable to sell less
liquid assets. For example, a
requirement that twenty or twenty-five
percent of a fund's assets satisfy the
seven day standard might provide -some
margin of comfort without unduly
restricting a fund's portfolio
management. The Commission requests
portfolio managers and securities
traders to discuss the kinds of assets
that might be held by limited redemption
funds, the factors that influence the
degree of liquidity of such assets, and
the kinds of standards for such assets
that would ensure that a limited
redemption fund can sell assets to meet
redemption requests without a
significant effect on the market for those
assets. Those and other commenters
should also address the extent to which
funds might meet redemptions from
other sources, including borrowings and
cash on hand.

The Commission also requests
comment on whether, in addition to the
proposed liquidity standard, the rule
should require some degree of
diversification in limited redemption
fund portfolios. Holding a portfolio of
less liquid securities may make it
difficult for limited redemption funds to
pay redemption requests, even within

the period of up to one month permitted
by proposed rule 22e-3. If, in addition to
holding less liquid securities, funds were
to hold concentrated blocks of such
securities, the reliability of net asset
value computations and their ability to
pay redemptions might be further
impaired. Commenters ghould address
whether risk disclosure or other
provisions of rule 22e-3 provide
investors with sufficient protection
against these incremental risks.

As noted above, the board of directors
of an investment company has the
responsibility for determining the
liquidity of portfolio assets; valuation of
portfolio assets is critically important
with limited redemption companies and
may be especially complicated to the
extent that they invest in less liquid
assets. The Commission requests
comment as to whether it should specify
valuation procedures for assets for
which market quotations may not be
available.

E. Disclosure Regarding Limited
Redemption Procedures

Because proposed rule 22e-3 would
permit a substantial change in
redemption procedures for open-end
funds, it is crucial that investors
understand that many of the typical
rights that attach to ownership of shares
of a traditional open-end fund will not
attach to ownership of shares in a
limited redemption company. Sponsors
and underwriters of limited redemption
companies will have a special duty and
obligation to make sure that investors
do not confuse limited redemption
companies with typical mutual funds.

Both types of limited redemption
companies would be open-end
management companies and would file
their registration statements on Form N-
IA. 12 9 The changes contemplated by
proposed rule 22e-3 would require
substantially different disclosure in
many respects from that now required of
other open-end funds. Eventually, the
Commission may propose amendments
to Form N-1A, or develop a new
registration form, designed specificitaly,
for limited redemption funds. At this ,
time, the Commission is publishing for
comment a new draft staff guide to Form
N-1A, which focuses on critical areas of
disclosure that would have to be made
by limited redemption funds filing on
Form N-1A.

Similarly. because registered separate
accounts funding variable insurance
contracts also may rely on proposed rule
22e-3, sponsors of those accounts must
disclose to contract owners the

" 17 CFR 274.11A.

redemption procedures followed by the
accounts, and the risks of owning
contracts of an open-end management
separate account that has adopted a
limited redemption policy, or of a UIT
separate account that invests in an
open-end company that has adopted a
limited redemption policy. At this time,
the Commission is publishing for
comment proposed staff Guide 38 to
Form N-3 (regarding prospectus
disclosure byopen-end management
separate accounts organized as limited
redemption funds), and proposed staff
Guide 13 to Form N-4 (regarding
prospectus disclosure by UIT separate
accounts that invest in limited
redemption funds).

F. Prohibition on Funds Holding
Themselves Out as Mutual Funds

Paragraph (e) would prohibit interval
and extended payment funds from
holding themselves out as mutual funds.
This prohibition is intended to prevent
investor confusion between limited
redemption funds and traditional open-
end companies which have redeemed
their securities continuously and paid
redemption proceeds within seven
days.

13"
It may also be appropriate to require

limited redemption funds to identify
themselves affirmatively in a Way that
distinguishes them from mutual funds.
For example, a fund could indicate its
limited redemption status in the fund's
name or in a legend on the cover page of
its prospectus. The Commission requests
comment on whether such a requirement
would be appropriate.

G. Use of Limited Redemptions Funds
by Registered Separate Accounts

Proposed rule 22e-3 would allow
registered separate accounts funding
variable insurance contracts 131 to rely
on its provisions. The rule would apply
to registered separate accounts whether
they are organized as open-end
companies or unit investment trusts
("UITs"). In the case of the UIT separate
account, however, proposed rule 22e-3
would apply only to the extent the
account invests in an open.end company
that itself is relying on the rule. The

130 See Protecting Investors, supra note 1, at 462
(regarding the history of the term "mutual fund"):
see also Walter N. Durst, Analysis and Handbook
of Investment Trusts 28-29 (1932) (discussing

'mutual' investment trusts"). The Investment
Company Institute has supported such restrictions
on the use of the term "mutual fund." Letter from
the Investment Company Institute to Jonathan C.
Katz. Secretary. SEC 38 (Oct. 5,1990). File No. $7-
11-go.

1s, The term "variable insurance contracts"
includes both variable annuity and variable life
insurance contracts.

I
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long-term nature of variable insurance
contracts makes the separate account
funding them well-suited for use with an
interval or extended payment fund.

Variable insurance contracts are
regulated as periodic payment plan
certificates under the Investment
Company Act and must, therefore, be
redeemable.' 8

2 Mainly for this reason,
the separate account funding the
contracts is registered under the Act as
an open-end company or a UIT, rather
than a closed-end company. 133 As an
open-end company, the separate
account operates like a mutual fund
except that investment in the account is
available only through the purchase of a
variable insurance contract. As a UIT,
the separate account serves as the
medium for investing variable insurance
premiums in an open-end company.13 4

Most variable insurance separate
accounts are registered currently as
UITs.

Variable insurance contracts are, by
nature, long-term contracts. The
variable annuity is offered principally as
a retirement planning vehicle in both the
tax-qualified and non tax-qualified
markets, and generally is regarded as
being most beneficial to investors if held
for the long term. 13 The variable life

I" Investment Company Act section 27(c)(1), 15
U.S.C. lOa-27(c)(1). A periodic payment plan
certificate is, essentially, a contract for purchasing
Investment company shares by installment. See
Investment Company Act section 2(a)127), 15 U.S.C.

0a-2(a)(27).
12* An open-end management separate account

and the variable annuity contract it issues (or the
units of participation under such contracts) are
registered simultaneously under the Investment
Company Act and the Securities Act on Form N-3.
A Urr separate account and the variable annuity
contract it issues (or the units of participation under
such contracts) are registered simultaneously under
the Investment Company Act and the Securities Act
on Form N-4. A UIT separate account and the
variable life insurance contracts It issues are
registered separately under the Investment
Company Act and the Securities Act on Forms N-
aB-2 and S-., respectively. Currently, no separate
account offering variable life contracts is registered
as an open end management company.

13S4 Under federal law. an open-end management
separate account or the underlying fund for a UIT
separate account may generally be used only by
purchasers of variable insurance contracts. See Rev.
Rul. 81-225,1961-2 C.B. 12 26 CFR 1.817--6 (19).
These provisions are intended to ensure that the
favorable tax treatment generally accorded to
purchasers of insurance contracts will remain
available only to such persons and not to the
general investing public.

1,s See, e.g.. Ellen . Schultz "Variable
Annuities' Returns Can Glitter, But Unwary
Investors May Feel Trapped," Wall St. J.. July 10.
1992. at C1. col. I (commenting that variable annuity
investors "should be" long-term investors); Eric S.
Hardy, "How Well Did Your Annuity Do?" Forbes
134.135 (Apr. 13, 1M) (noting that annuities can be
a wise investment if you "keep your expenss low,
and * * * can hang in long enough for the tax
deferral to amount to something-usually about ten
years") Manuel Schiffres, "Winning Big With
Variable Annuities," Kiplinger's Personal Finance

insurance contract is essentially a whole
life insurance contract that is funded,
not by guarantees provided by the
issuing insurance company, but mainly
by the owner's investment experience in
a Separate account.'3 Significant tax
penalties apply or other adverse tax
consequences usually result when a
variable insurance contract is
surrendered within a few years of
purchase. For example, a surrendering
contract owner may lose the benefit of
tax deferral on earnings for amounts
accumulated under such contracts, and
generally is required to pay an early
withdrawal tax penalty as well.' 3 7 A
contract owner, therefore, is
discouraged from terminating his or her
contract early. In addition, the fee
structure of variable contracts,
particularly the use of substantial
withdrawal charges when a contract is
terminated within a few years of
purchase, provides further incentives
not to surrender early.I s3

Because of their long-term nature,
variable insurance contracts, like most
insurance contracts, are well-suited for
investing in funds with less liquid
portfolios than are currently required
under the Investment Company Act. The
typical life insurance company's general
account portfolio 's9 consists of

Magazine 49. 50-52 (Apr. 1992) (advising that "Itlhe
longer you allow your assets to grow on a tax-
deferred basis, the more advantageous the variable
annuity becomes"); Schultz, "Big Fees Can Tarnish
Variable Annuities," Wall St. I., Mar. 28.1991, at CI.
col. 2 (noting that "[annuities are more appropriate
as long term investments * * because the fees in
an annuity can offset the advantage of tax deferral
for years, even when those fees are low").

136 Recent tax law changes assure that most
variable life insurance contracts will be paid for
over a minimum period of seven years. See 28
U.S.C. 7702A (defining modified endowment
contract).

37 See. e.g., z8 US.C. 72(q) (prescribing ten
percent penalty for premature distributions from
annuity contracts).

IIs Most variable insurance contracts provide for
the deduction of substantial contingent deferred
sales charges if a contract is surrendered during the
first seven to ten contract years. It should be noted.
however, that a contract owner may transfer money
among the various subaccounts of a separate
account without paying a tax penalty or incurring
heavy contract charges. In this sense, a variable
insurance contract may not necessarily be "long
term" with respect to the length of time premiums
remain invested in a particular subaccount. In
addition, a variable Insurance contract may be
exchanged for another insurance contract tax-free if
the exchange meets the requirements of section 1035
of the Internal Revenue Code. In such cases,
however, contract charges such as contingent
deferred sales charges, still may apply.

IIs An insurance company's general account
serves as the medium for funding obligations under
its fixed insurance contracts. By contrast, a
registered separate account serves as the medium
for funding a company's variable insurance
obligations.

significant holdings of mortgages, bonds,
and other long-term investments.1 40 In
order to hold such assets, however, an
insurance company is permitted by state
law to include a contract provision that
allows it to defer paying redemption
proceeds for up to six months after a
request for surrender. 141 Proposed rule
22e-3 would allow companies offering
variable contracts to adapt better to
typical insurance business practices, at
a possible cost savings to variable
contract owners. Further cost savings
may be realized if, as proposed, the rule
facilitates the use of fixed contract
administrative systems with variable
contracts. The Commission is requesting
comment on the extent to which
insurance companies offering variable
contracts may benefit in this way from
the proposed rule.

1. Reliance on Proposed Rule 22e-3 by
Registered Separate Accounts
Organized as UITs

As noted, proposed rule 22e-3 will
apply to both open-end management
separate accounts and to UIT separate
accounts. As applied to open-end
management separate accounts,
proposed rule 22e-3 raises no unique
issues; all of the considerations
discussed previously for regular open-
end companies appear equally relevant
here. For UIT separate accounts,
however, certain technical
considerations arise.

Paragraph (d) of proposed rule 22e-3
would permit a UIT separate account to
rely on rule 22e-3, but only to the extent
it invests in an interval or extended
payment fund. The Commission deems it
appropriate to extend the provisions of
this rule to a UIT separate account
because a participant in such an
account, for purposes of the Investment
Company Act, has rights that are
virtually identical to those of a direct
investor in the underlying fund. Each
subaccount of the separate account has
investment objectives and policies that
mirror those of the related underlying
portfolio. By selecting a particular
subaccount in which to invest premium

140 On December 31.1990. approximately forty-
one percent (41%) of the assets of all United States
life insurance companies was held in the form of
corporate bonds, and twenty-two percent (22%) in
the form of mortgages and real estate. See,
American Council of Life Insurance, 1U0 Life
Insurance Fact Book Updeta.

"4, See Kenneth Black. Jr. & Harold Skipper. Jr.,
Life Insurance. 137 (11th ad. 1967) (a company's
contractual right to delay payment of cash value for
up to six months is intended to protect the company
against "runs." where investments might have to be
liquidated under adverse circumstances). The
authors observe, however, that this is a seldom used
contractual provision that has been invoked only
once in the last several decades.
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payments, therefore, a participant in a
UIT separate account effectively elecw
to participate in the investment
experience of the related underlying
portfolio.1 42 In. addition, while the
insurance company is the owner of
underlying fund shares held by a UIT
separate account, it must vote such
shares on fund matters only as
instructed by a participant in the
separate account. 1

4 
3

As contemplated, proposed rule 22e-3
would require a UIT separate account
and the interval or extended payment
fund in which it invests to have identical
redemption policies. Such a conclusion
would seem to follow logically from the
identity in investment policies and
objectives for both entities. The
Commission requests comment,
however, on whether the redemption
policies for both entities should always
be identical, or whether a UIT separate
account may have a more or less limited
redemption policy than that for the
underlying fund in which it invests.

Rule 22e-3 provides, among other
things, that redemption policies for
interval and extended payment funds
are changeable only by a "majority vote
of the outstanding voting securities of
the company * * *." Because a
participant in a UIT separate account is
a virtual investor in the underlying fund,
and in order to maintain consistency in
treatment of variable insurance separate
accounts,14 4 paragraph (d) of proposed
rule 22e-3 would require pass-through
voting (which, as used herein, includes
1."mirror" or "echo" voting and
"proportionate" voting) 145 on changes

iU In the two-tier structure, the fundamental
distinction between the UIT separate account and
the underlying fund in which it invests relates to the
activities occurring at each level. At the top tier (the
UIT separate account level), all insurance-related
administrative duties are performed, usually by the
sponsoring insurance company. At the bottom tier
(the fund level), the investment-related activities are
handled, in most cases by the fund's investment
adviser.

"' See rules Be-2(bl(10). (151. (17 CFR 270.8e-
2(bl(10), (151). and &e-3{TI(b(10. (15) (17 CFR
270.&e-3{T(b}(10, (is)) (regarding separate
accounts funding variable life insurance contracts
and flexible premium variable life insurance
contracts, respectively). The two contracts differ
fundamentally in an owner's ability to vary the
timing and/or amount of premium payments under
the contracts, and the level of death benefit desired.
The Commission construes section 48(a) (15 U.S.C.
Boa-47(a}} to require pass-through voting on fund
matters when a registered separate account is
organized as a UnT. See Investment Company Act
Release No. 15651 (March 30, 1987). 52 FR 11187
(adopting amendments to rule e-3{T)).

144 See supro note 143.
16 "'Mirror" or "echo" voting is the voting of

underlying fund shares for which contract owner or
participant instructions have not been received in
proportion to shares for which contract owner or
participant instructions have been received.
"Proportionate" voting is the voting of shares that

in redemption policies by an interval or
extended payment fund. As defined in
subparagraph (a)(5) of the rule,
therefore, "majority vote of the
outstanding voting securities of the
company" means the majority vote
achieved when shares of the open-end
company in which the separate account
invests are voted in accordance with
instructions received from contract
owners or participants in the separate
account, and all other shares held by the
separate account are voted in proportion
to those shares for which contract
owner instructions have been received.

2. Exemption from Sections 27(c)(1) and
27(d) of the Act

As noted previously, variable
insurance contracts are periodic
payment certificates under the
Investment Company Act and are,
therefore, subject to the provisions of
section 27 of the Act. Under section
27(c)(1), a variable insurance contract
must be a redeemable security. Under
section 27(d), the owner of a variable
annuity contract with an excess sales
load design. i.e., one that permits the
issuer to deduct more than nine percent
(9%) of purchase payments when made
or in early contract years, may
surrender the contract at any time
during the first eighteen contract months
and receive a certain refund of sales
load. In addition, for variable life
insurance contracts with excess sales
load design(s), the provisions of section
27(d) have been modified to permit a
contract owner to surrender the contiact
at any time during the first twenty-four
contract months and receive a certain
refund of sales load.1 46

Proposed rule 27c-2 would exempt a
registered separate account relying on
proposed rule 22e-3 from the redemption
requirements of sections 27(c)(1) and
27(d); exemption from section 27(d)
would be granted only to the extent
necessary to permit compliance with the
provisions of proposed rule 22e-3. As
contemplated, therefore, proposed rule
27c-2 would merely relax the
requirement of section 27(d) that "at any
time" within a limited time period a
variable contract may be surrendered
and its owner receive a certain refund of
sales load. Proposed rule 27c-2 would
not otherwise affect the requirements of
section 27(d) or the provisions of

relate to an insurance company's investment in the
separate account in proportion to shares for which
contract owner or participant instructions have
been received.
146 See rules 6e-2(b(13}(v)(A), Be-

3lTl{b)(131(v1(Al. 17 CFR 270 6e-2(b)(13}(v(A}, .6e-
3[TJ~b)(13JtvJ(AJ.

subparagraphs (bXl3J{vXA) of rules 6e-
2 and 6e-3(T)., -

3. Pricing of Variable Life Contracts
Under Proposed Rule 22c-1(d}

Rules 6e-2(b)(12) and 6e-
3(T)(b)(12) 147 permit pricing policies for
separate accounts funding variable life
insurance contracts and flexible
premium variable life insurance
contracts, respectively, that differ from
the requirements of proposed rule 22c-
1(d). Under subparagraphs (b)(12)(i) of
rules 6e-2-and 6e-3(T), the cash value
under a variable life policy need only be
capable of computation; an actual
computation is required only where
"necessary for the operation of a
particular contract." Similarly. under
subparagraph (b){12)(ii of these rules, a
variable life policy's death benefit need
not be computed daily; instead, a
calculation is necessary only on
designated days when the "investment
experience of the separate account
would affect the death benefit." In the
absence of evidence that the
participants in such separate accounts
would be adversely affected if the
existing pricing policies were continued
for separate accounts relying on rule
22e-3. the proposed rule would permit
variable life separate accounts to
continue to follow the policies set forth
in rules 6e-2(b)(12) and 6e-3(T)(b)(12).

4. Conforming Amendments to Rule 0-
1(e)

In addition to the specific proposals
set forth above, the Commission is
proposing related technical amendments
to rule 0-1(e) (17 CFR 270.0-1(e)) of its
General Rules and Regulations under
the Act. The amendment is necessary to
extend the conditions specified in rule
0-1(e) to a separate account that relies
on proposed rule 22e-3 and serves as
the funding medium for variable annuity
contracts.

IV. Cost/Benefit of Proposed Action

Proposed rule 22e-3 would not impose
any additional costs on existing open-
end companies. Instead, it would permit
open-end investment companies
operating under the rule to invest a
greater portion of their assets in less
liquid assets than open-end companies
currently are permitted to do.
Accordingly, the rule is intended to
allow shareholders to invest to a greater
extent in less liquid assets including
venture capital and small business
securities. This change would obviate
the need for sponsors to spend
unproductive time attempting to fit these

147 17 CFR 270.6e-2(b)(12). 6e-3(T)(bJ(t2.
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arrangements within the current
confines of the open-end and closed-end
categories.

Proposed rule 23o-3 would facilitate
periodic repurchases by closed-end
investment companies and thus should
may attract greater investment in
closed-end companies, which may
invest in less liquid assets, including
venture capital and small business
investments. Repurchase offers under
the proposed rule would be exempted
from certain tender offer rules under the
Securities Exchange Act and thus would
not be subject to the filing fees imposed
on issuer tender offers under rule 13e--4;
this exemption would reduce the filing
costs, as well as legal costs, currently
incurred by closed-end funds making
issuer tender offers. Closed-end funds
making periodic repurchases under rule
23c-3 would be exempted from the
requirements to provide certain
disclosure to shareholders and to the
Commission pursuant to rule 13e-4. The
rule would replace that requirement
with a requirement to provide certain
information to shareholders and to file
copies of that disclosure with the
Commission except for funds with a
fundamental policy of making all
repurchase offers for the same amount
of securities; the Commission believes
that the disclosure and filing required
under rule 23-3 should be less
burdensome than the current
requirements under rule 13e-4.

Comments are requested, however, on
the above assessment of the costs and
benefits associated with the proposed
rules and rule changes. Commenters
should submit estimates for any costs
and benefits perceived, together with
any supporting empirical evidence.

V. Summary of Initial Regulatory
Flexibility Analysis

The Commission has prepared an
Initial Regulatory Flexibility Analysis in
accordance with 5 U.S.C. 603 regarding
proposed rules 22e-3, 23c-3, and 27-2
under the Investment Company Act of
1940 (the "Act"], proposed amendments
to rules 0-1(e), and 22o-1 under the Act,
proposed rule 14e-6 under the Securities
Exchange Act of 1934 (the "Exchange
Act"), and proposed amendments to
rules 10b-6 and 13e-4 under the
Exchange Act. The Analysis explains
that the proposals are intended to
permit investment companies to offer
shareholders intermediate degrees of
liquidity that are not currently available
to shareholders of closed-end and open-
end companies. The proposed rules also
are intended to facilitate greater
investment in investment companies
that might hold less liquid securities
than is permitted for open-end

companies, including venture capital
investments, securities issued by small
businesses, and less liquid securities of
foreign issuers. The Analysis describes
the present regulatory framework, under
which open-end companies which issue
only redeemable securities must
maintain a high degree of liquidity and
closed-end funds may offer shareholders
liquidity only through the cumbersome
and costly mechanism of issuer tender
offers. The Analysis states that several
significant alternatives to the rules were
considered, including imposing fewer
requirements for small entities, but
concludes that by making minimal
changes to existing operational
requirements for closed-end and open-
end companies, the proposed rules
provide flexibility and investor
protection in a way that should
minimize any impact on, or cost to,
small businesses. A copy of the Initial
Regulatory Flexibility Analysis may be
obtained from Robert G. Bagnall, at Mail
Stop 10-4, Securities and Exchange
Commission, 450 5th Street, NW.,
Washington, DC 20549.

VI. Statutory Authority

The Commission is proposing rules
22e-3 and 270-2 pursuant to sections
6(c), 34(b), and 38(a) (15 U.S.C. 80a-6(c),
33(b), -37(a)) of the Act; rule 23c-3
pursuant to sections 6(c), 23(c), and 38(a)
(15 U.S.C. 80a-6(c), -23(c), -37(a)) of the
Act; amendments to rule 22-1 pursuant
to sections 22(c) and 38(a) of the
Investment Company Act; amendments
to rule 0-1(e) pursuant to sections 6(c)
and 38(a) of the Act (15 U.S.C. 80a-6(c),
-37(a)); amendment to rule 10b-8
pursuant to sections 2, 9(a)(6), 10(b), and
23(a) of the Securities Exchange Act of
1934 (15 U.S.C. 78b, 78i(a), 78j(b), 78(w));
amendment to rule 13e-4 pursuant to
sections 9(a)(6), 13(e), and 23(a) of the
Securities Exchange Act of 1934 (15
U.S.C. 78i(a), 78m(e), 78w(a)); rule 14e-6
pursuant to sections 14(d), 14(e), and
23(a) of the Securities Exchange Act of
1934 (15 U.S.C. § § 78n(d), -(e), 78w(a)).
The authority citations for these actions
precede the text of the actions.

List of Subjects In 17 CFR Parts 239,240,
270, and 274

Investment companies, Reporting and
recordkeeping requirements, Securities.

VII. Text of Proposed Rules and Rule
Amendments

For the reasons set out in the
preamble, the Commission is proposing
to amend Chapter I, Title 17 of the Code
of Federal Regulations as follows:

PART 240-GENERAL RULES AND
REGULATIONS, SECURITIES
EXCHANGE ACT OF 1934

1. The authority citation for part 240
continues to read, in part, as follows:

Authority. 15 U.S.C. 77c, 77d, 77g, 77J, 77s,
77eee, 77ggg. 77nnn, 77sss, 77ttt, 78c, 78d. 781,
78j, 781, 78mn 78n,, o, 78p, 788, 78w. 78x,
78]1(d), 79q. 79t. 80a-20, 80a-23, 80sa-29, S0a-
37. 80b-3, 80b-4, and 80b-11. unless
otherwise noted.

2. Section 240.10b-I is amended by
redesignating paragraph (h) as paragraph (i)
and adding new paragraph (h) to-read as
follows:

§ 240.10b-6 Prohibdtions against trading
by persons interested In a distributon.

(h) The provisions of this section shall
not apply to repurchases of equity
securities pursuant to § 270.23o-3 by a
closed-end investment company
registered under the Investment
Company Act. Any terms used in this
paragraph (h) which are defined in the
Investment Company Act of 1940 shall
have the meanings specified in such Act.

3. Section 240.13e-4 is amended by
removing the word "or" following the
semicolon at the end of paragraph (h)(6),
redesignating paragraph (h)(7) as
paragraph (h)(8), and adding new
paragraph (h)(7) to read as follows:

§ 240.13.4 Tender offers by Isser.

(h)
(7) Offers by closed-end companies

registered under the Investment
Company Act of 1940 (15 U.S.C. 80a) to
repurchase securities pursuant to Rule
23o-3 thereunder (17 CFR 270.23-3); or

4. By adding § 240.14e-6 to read as
follows:

§ 240.14e-6 Repurchase offers by certain
closed-end registered Investment
companies.

Sections 240.14e-1 and 14e-2 shall not
apply to any offer by a closed-end
company registered under the
Investment Company Act of 1940 (15
U.S.C. § 80a) to repurchase securities of
which it is the issuer pursuant to
§ 270.23c-3.

PART 270-RULES AND
REGULATIONS, INVESTMENT
COMPANY ACT OF 1940

5. The authority citation for part 270 is
amended by adding the following
citation:
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Amthority: 15 U.S.C. 80a-1 et seq.. 80a-37,
80a-39, unless otherwise noted,

Section 270.22e-3 also issued under 15
U.S.C. 80a-8(c), 8oa-33(by

Section 270.23c-3 also issued under 15
U.S.C. 80s-2314

6. Section 270.0-1 is amended by
revising the introductory text of
paragraph (e) and paragraph (e)(Z to
read as follows:

§ 270.0-1 Defintkon of terms used In this
part.

(e) Definition of separate account and
conditions for availability of exemption
under §§ 270.0-4, 270.6c-7, 270.6c-8,
270.11a-2, 270A4a-2, 270.15a-3, 270.16a-
1, 270.22c-1. 270.22d-3. 270.22e-1.
270.22e-3, 270,26a-1, 270.26a-2, 270.27a-
1, 270.27a-2, 270.27a-3, 270.27c-1.
270.27c-2, and 270.32a-2 of this part.

(2) As conditions to the availability of
exemptive Rules 6c--6, 6c-7, 6c-8, 1la-2,
14a-2, 15a-3, 16a-1, 22c-1, 22d-3. 22e-1,
22e-3, 28a-1, 26a-2, 270a-1, 27a-2, 27a-
3, 27c-1, 27c-2, and 32a-2, the separate
account shall be legally segregated, the
assets of the separate account shall, at
the time during the year that
adjustments in the reserves are made,
have a value at least equal to the
reserves and other contract liabilities
with respect to such account, and at all
other times, sha have a value
approximately equal to or in excess of
such reserves and liabilities; and that
portion of such assets having a value
equal to, or approximately equal to, such
reserves and contract liabilities shall not
be chargeable with liabilities arising out
of any other business which the
insurance company may conduct.

7. Section 270.22c-1 is amended by
adding paragraph (d) to read as follows:

§ 270.22c-1 Prilng of redeemable
securities fot distrNItlon, redeoption and
repurchoe.

(d) Notwithstanding the provisions
above, except as provided in § § 270.6e-2
and 6e-3(T), no registered open-end
company or registered separate account
that is exempt from section 22(e)
pursuant to § 270.22e-3 shall redeem or
repurchase any redeemable security of
which it is the issuer except at a net
asset value computed as provided in
§ 270.22e-3.

8. By adding J 270.22e-3 to read as
follows:

§ 270.22e-3 Exemption from section 22(e)
for c rtaM open-e" companfe,.

(a) Definitions. For purposes of this
section:

(i) Periodic interval shall mean an
interval of one, two, or three months.

(2) Redemption deadline with respect
to a tender of securities shall mean the
date by which an investment company
must receive tenders by security holders
for redemption. A redemption deadline
shall be expressed as a specified
calendar day of the month or the next
business day.

(3) Redeaption payment date with
respect to a tender of securities shall
mean the date by which an investment
company must pay securities holders for
any securities redeemed. A redemption
payment date shall occur not more than
thirty-one days after the later of the
preceding redemption deadline, if any,
and the tender of a security for
redemption.

(4) Redemption pricing dote with
respect to a tender of securities shall
mean the date on which an investment
company determines the net asset value
applicable to the redemption of such
securities. A redemption pricing date
shall occur seven days before thenext
redemption payment date.

(5) In the case of a registered separate
account organized as a unit investment
trust, majority vote of the outstanding
voting securities of the company shall
mean the majority vote achieved, under
section 2(aX42) (15 U.S.C. § 8oa-
2(a)(42)). when shares of a company in
which the registered separate account is
invested are voted in the following
manner:

(i) Shares that relate to a variable
contract owner's units of participation in
the registered separate account are
voted pursuant to instructions received
from such contract owner,

(ii) Shares that relate to units of
participation by a contract owner who
has not given instructions are voted in
proportion to the shares for which
instructions have been received, and

(iii) Shares that relate to an insurance
company's seed money invested in the
unit investment trust are voted in
proportion to shares for which
instructions were received. '

(b) A registered open-end company
other than a company holding itself out
as a money market fund shall be exempt
from the provisions of section 22(e) (15
U.S.C. § 80a-22(e)) prohibiting the
.suspension of the right of redemption or
postponement of the date of payment or
satisfaction upon redemption of any
redeemable security, Provided that such
company redeems its securities as
provided in either paragraph (b)(1) or
paragraph (b)(2) of this section.

(1) A company may redeem securities
of which it is the issuer at periodic
intervals. Provided that:

(i) The company shall redeem the
securities at the net asset value
determined on the next redemption
pricing date following a tender of
securities pursuant to a policy,
changeable only by a majority vote of
the outstanding voting securities of the
company, stating the circumstances in
which the company will redeem shoes
pursuant to this section. including:

(A) The numbers of days between a
redemption deadline and te next
redemption pricing date and redemption
payment date,

(B) The frequency of the periodic
intervals at which the company will
redeem its shares; and

(C) The means of determining those
dates; and

(ii) The company shall permit tenders
of securities to be withdrawn at any
time until the next redemption deadline
following such tenders but shall not
permit tenders to be withdrawn
thereafter.

(2) A company may make payment
upon redemption of securities of which
it is the issuer up to thirty-one days after
the tender of such securities. Provided
that the company shall redeem
securities at the net asset value
determined on the next redemption
pricing date following the tender of such
securities pursuant to a policy.
changeable only by a majority vote of
the outstanding voting securities of the
company, stating the circumstances in
which the company will redeem shares
pursuant to this section, including the
numbers of days between a tender of
securities and the next redemption
pricing date and redemption payment
date.

(cAt) At least eighty-five percent of
the assets of the company shall consist
of assets:

ti) That the company reasonably
believes may be sold or disposed of in
the ordinary course of business, at
approximately the price used in
computing the company's net asset
value, within the following period. for a
company relying on paragraph (b)(1) of
this section, the period between a
redemption deadline and the next
redemption payment date; for a
company relying oan paragraph (b)(2) of
this section. the period between a tender
of securities and the next redemption
payment date; or

(ii) That mature by the next
redemption payment date.

(2) In the event that such assets fail to
comply with the requirements of
paragraph (c)(1) of this section, the
board of directors shall cause the
company to take such action as it deems
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appropriate to ensure compliance with
those requirements.

(3) In supervising the company's
operations and portfolio management by
the investment adviser, the company's
board of directors shall establish written
procedures reasonably designed, taking
into account current market conditions
and the company's investment
objectives, to ensure that the company's
portfolio assets are sufficiently liquid so
that the company can comply with its
fundamental policy on redemptions, and
comply with the requirements of
paragraph (c)(1) of this section. The
board of directors shall review the
procedures and the overall composition
of the portfolio at least annually and on
such other occasions as may be
necessary in light of changes in the
markets for the company's portfolio
assets.

(d) A registered separate account
organized as a unit investment trust that
invests in an open-end company relying
on paragraph (b) of this section shall be
exempt from the provisions of section
22(e) (15 U.S.C. 8oa-22(e)) prohibiting the
suspension of the right of redemption or
postponement of the date of payment or
satisfaction upon redemption of any
redeemable security, Provided that such
separate account:

(1) Redeems securities on the same
basis as such open-end company; and

(2) Votes shares of such open-end
company as provided in paragraph (a)(5)
of this section.

(e) It shall be an untrue statement of
material fact within the meaning of "
section 34(b) (15 U.S.C. 80a-33(b)) for a
registered open-end company or
registered separate account that is
exempt from section 22(e) pursuant to
this section, in any registration
statement, application, report, account,
record, or other document filed or
transmitted pursuant to the Act,
including any advertisement, pamphlet,
circular, form letter, or other sales
literature addressed to or intended for
distribution to prospective investors that
is required to be filed with the
Commission by section 24(b) (15 U.S.C.
80a-24(b)) to hold itself out to investors
as, or adopt a name which suggests that
it is, a mutual fund or the equivalent of a
mutual fund, or, in the case of a
registered separate account organized
as a unit investment trust, to represent
in any such document that it is investing
in a mutual fund.

9. By adding § 270.23c-3 to read as
follows:

§ 270.23c-3 Periodic Repurchases of
Securities by Closed-End Companies.

(a) Definitions. For purposes of this
section:

(1) Maximum repurchase amount and
"minimum repurchase amount" shall
mean respectively the maximum and
minimum amounts of a class of
securities that an investment company
may offer to repurchase pursuant to this
section. The maximum and minimum
repurchase amounts shall be expressed
as percentages of the securities of such
class outstanding on the repurchase
deadline. The maximum repurchase
amount shall not be greater than twenty-
five percent. The minimum repurchase
amount shall not be less than five
percent.

(2) Periodic interval shall mean an
interval of three, six, twelve, twenty-
four, or thirty-six months.

(3) Repurchase deadline with respect
to a repurchase offer shall mean the
date'by which an investment company
must receive repurchase requests
submitted by security holders in
response to that offer or withdraw
previously submitted repurchase
requests. A repurchase deadline shall be
the first calendar or business day, the
last calendar or business day, or the
fifteenth calendar day or the next
business day, of the month.

(4) Repurchase offer shall mean an
offer pursuant to this section by a
closed-end company to repurchase
securities of which it is the issuer.

(5) Repurchase offer amount shall
mean the amount of the class of
securities that is the subject of a
repurchase offer, expressed as a
percentage of such securities
outstanding on the repurchase deadline,
that an investment company offers to
repurchase in a repurchase offer. The
repurchase offer amount shall not be
greater than the maximum repurchase
amount nor less than the minimum
repurchase amount. Before each
repurchase offer, the repurchase offer
amount for that repurchase offer shall
be determined by the company or its
investment adviser, provided, however,
that if a company specifies a maximum
repurchase amount equal to the
minimum repurchase amount, no such
determination shall be necessary.

(6) Repurchase request shall mean the
tender of a security in response to a
repurchase offer.

(b) A registered closed-end company
or a business development company
may repurchase a security of which it is
the issuer from the holders of the
security at periodic intervals, pursuant
to repurchase offers made to all holders
of the security, Provided that:

(1) The company shall repurchase the
security for cash at the net asset value
determined on the business day
following the next repurchase deadline
and shall pay the holders of the security

within seven days after the repurchase
deadline except for any period specified
in paragraphs (b)(3) (ii) through (iv) of
this section. The company may deduct
from the repurchase proceeds only a
repurchase fee, not to exceed two
percent of the proceeds, that is paid to
the company and is reasonably intended
to compensate the company for
expenses directly related to the
repurchase.

(2) The company shall repurchase the
security pursuant to a fundamental
policy, changeable only by a majority
vote of the outstanding voting securities
of the company ("repurchase policy"),
stating:

(i) That the company will make
repurchase offers at periodic intervals
pursuant to this section, as this section
may be amended from time to time;

(ii) The periodic intervals between
repurchase offers;

(iii) The dates of repurchase deadlines
or the means of determining the
repurchase deadlines; and

(iv) The maximum and minimum
repurchase amounts.

(3) The company shall not suspend or
postpone a repurchase offer scheduled
in accordance with its repurchase policy
except pursuant to a vote of a majority
of the directors, including a majority of
the directors who are not interested
persons of the company, and only:

(i) If the repurchase would cause the
company to lose its status as a regulated
investment company under Subchapter
M of the Internal Revenue Code (26
U.S.C. 851-860);

(ii) For any period during which the
New York Stock Exchange or any other
exchange on which the securities owned
by the company are principally traded is
closed, other than customary week-end
and holiday closings, or during which
trading on such exchange is restricted;

(iii) For any period during which an
emergency exists as a result of which
disposal by the company of securities
owned by it is not reasonably
practicable, or during which it is not
reasonably practicable for the company
fairly to determine the value of its net
assets; or

(iv) For such other periods as the
Commission may by order permit for the
protection of security holders of the
company.

(4)(i) No less than twenty business
days before each repurchase deadline,
the company shall send to each holder
of record and to each beneficial owner
of the securities that are the subject of
the repurchase offer a notification
providing the following information:
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(A) A statement that the company is,
offering to repurchase its securities from
security holders at net asset value;

(B) Any fees applicable to such
repurchase;

(C) The repurchase offer amount;
(D) The date of the repurchase

deadline;
(E) The procedures for security

holders to tender their securities;
(F) The procedures under which the

company may repurchase such
securities on a pro rata basis pursuant
to paragraph (b)(5) of this section;

(G) The net asset value of the
securities as of the date of the
notification and the means by which
security holders may ascertain the net
asset value thereafter; and

(H) The market price, if any, of the
securities as of the date of the
notification, and the means by which
security holders may ascertain the
market price thereafter.

(ii) The company shall file copies of
the notification with the Commission
within three business days after sending
the notification to security holders. The
notification shall bear the caption
"Notification of Repurchase Offer under
Rule 23c-3" and shall show the file
number of the company's registration
under the Act. Three copies of the
notification shall be filed, at least one of
which shall be manually signed. The
other copies may have facsimile or
typed signatures. The format of the
copies shall comply with the
requirements for registration statements
and reports under I 270,8b-12.

(iii) For purposes of sending a
notification to a beneficial owner
pursuant to paragraph (b)(4)4i) of this
section, where the company has
knowledge that securities that are the
subject of a repurchase offer are held of
record by a broker, dealer, voting
trustee, bank, association or other entity
that exercises fiduciary powers in
nominee name or otherwise, the
company shall follow the procedures for
transntting materials to beneficial
owners of securities that are set forth in
§ 24014a-13 of this chapter.

(5) If security holders tender more
than the repurchase offer amount, the
company may repurchase an additional
amount of securities not to exceed two
percent of the securities of such class
outstanding on the repurchase deadline,
but the total amount repurchased shall
not in any event exceed the maximum
repurchase amount; provided, however,
that if a company specifies a maximum
repurchase amount equal to the
minimum repurchase amount, the total
amount rep urchased may exceed the
maximum repurchase amount but shall
not exceed twenty-five percent of the

securities outstanding on the repurchase
deadline. If the company determines not
to repurchase more than the repurchase
offer amount, or if security holders
tender securities in an amount
exceeding the repurchase offer amount
plus two percent of the securities
outstanding on the repurchase deadline,
the company shall repurchase the
securities tendered on a pro rata basis;
Provided, however, that this provision
shall not prohibit the company from:

(i) Accepting all securities tendered
by persons who own, beneficially or of
record, an aggregate of not more than a
specified number which is less than one
hundred shares and who tender all of
their securities, before prorating
securities tendered by others; or

(ii) Accepting by lot securities
tendered by security holders who tender
all securities held by them and who.
when tendering their securities, elect to
have either all or none or at least a
minimum aimunt or none accepted, if
the company first accepts all securities
tendered by security holders who do not
so elect.

(6) The company shall permit tenders
of securities for repurchase to be
withdrawn at any time until the
repurchase deadline but shal not permit
tenders to be withdrawn thereafter.

(7) The current net asset value oi the
company's securities shall be computed
no less frequently than weekly on such
day and at such specific time or times
during the day that the board of
directors of the company shall set. For
purposes of section 23fbJ. the current net
asset value applicable to a sale of
common stock by the company shall be
the net asset value next determined
after receipt of an order to purchase
such stock.

(8) A majority of the directors of the
company shall be directors who are not
interested persons of the company, and
the selection and nomination of those
directors shall be committed to the
discretion of those directors.

(9) The company shall not issue any
class of senior security or sell any senior
security of which it is the issuer, except
that the company shall be permitted to
borrow, provided that immediately after
any such borrowing there shah be an
asset coverage of at least 300 per cent
for all borTowings of the company; and
provided further that in the event that
such asset coverage shall at any time
fall below 300 per cent the company
shall, within three days thereafter (not
including Sundays and holidays, reduce
the amount of its borrowings to an
extent that the asset coverage of such
borrowings shall be at least 300 per cent.

(1)(i) A percentage of the company's
assets equal to at least 150 per cent of

the miimamm reparchase, amount shall
consist of assets that ea be sold or
disposed of in the ordinary course of
business, at approximately the price at
which the company has valued the
investment. When a company sends a
notification to shareholders pursuant to
paragraph (b)f4} of this section, a
percentage of the company's assets
equal to 150 per cent of the repurchase
offer amount shall consist of assets that
can be sold or disposed of in the
ordinary course of business, at
approximately the price at which the
company has valued the investment. In
the event that the company's assets fail
to comply with the requirements in the
preceding sentences of this
subparagraph, the board of directors
shall cause the fund to take such action
as it deems appropriate to ensure
compliance.

(ii) In supervising the company's
operations and portfolio management by
the investment adviser, the company's
board of directors shall establish written
procedures reasonably designed, taking
into account current market conditions
and the company's investment
objectives, to ensure that the company's
portfolio assets are sufficiently liquid so
that the company can comply with its
fundamental policy on repurchases, and
comply with the liquidity requirements
of paragraph (b)(101(i) of this section.
The board of directors shall review the
procedures and the overall composition
of the portfolio at least afnually and on
such other occasions as may be
necessary in light of changes in the
markets for the company's portfolio
assets.

(11) The company, or any underwriter
for the company, shall comply, as if the
company were an open-end company,
with the provisions of section 24(b) f15
U.S.C. 8oa-24(bl) and rules issued
thereunder with respect to any
advertisement, pamphlet, circular, form
letter, or other sales literature addressed
to or intended for distribution to
prospective investors. '

10. By adding J 270.27c-2 to read as
follows:

§ 270.27c-2 Exempti n ttom section
27(c)(1) for reglstered separate accounts
exempt under § 270,22e-3.

(a) A regstered separate account that
is exempt from section 22(e) (15 U.S.C.
§ 80a-22(e)) pursuant to § 27t.22L-3, and
any depositor of or underwriter for such
account, shall be exempt from section
27(c)(11 (! U.S.C. S0a-27(c)(1)) with
respect to any variabie annuity or
variable life insurance contract
participating in such account.
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* (b) A registered separate account that
is exempt from section• 22(e) pursuant to
§ 270.22e-3, and any depositor of or
underwriter for such account, shall be
exempt from section 27(d) (15 U.S.C.
80a-27(d)) with respect to any variable
annuity contract participating in such
account to the extent necessary to
permit compliance with the provisions
of § 270.22e-3.

(c) Notwithstanding the provisions of
paragraphs (b)(13)(v)(A) of § § 270.6e-2
and 6e-3(T), a registered separate
account that is exempt from section
22(e) pursuant to § 270.22e--3, and any
depositor of or underwriter for such
account, shall be exempt from Section
27(d) with respect to any variable life
insurance contract participating in such
account to the extent necessary to
permit compliance with the provisions
of § 270.22e-3.

PART 239-FORMS PRESCRIBED
UNDER THE SECURITIES ACT OF 1933
PART 274-FORMS PRESCRIBED
UNDER THE INVESTMENT COMPANY
ACT OF 1940

11. The authority 'citation for part 239
continues to read as follows:

Authority: 15 U.S.C. 77a et seq., unless
otherwise noted.

12. The authority citation for part 274
is revised to read as follows:

Authority: 15 U.S.C. 80a-1 et seq., unless
otherwise noted.

Note: The Guides to Forms N-1A, N-2, N-3,
and N-4 are not codified in the Code of
Federal Regulations. '

13. Adding Guide 34 to Form N-1A to
read as follows:

Guide 34. Limited Redemption Funds.
A registrant that has adopted a

fundamental policy permitting redemption of
its shares at periodic intervals, or taking
longer than seven days to pay redemption
proceeds, must fully and prominently disclose
this fact in its prospectus. This disclosure
should include a prominent legend on the
cover page of the prospectus stating that the
registrant has adopted a limited redemption
policy; that its shares, in the case of an
interval fund, cannot be redeemed daily, or,
in the case of an extended payment policy,
that the proceeds of a redemption will be
delayed and, as a result, that investment in
the shares of the registrant may be unsuitable
for certain investors. This legend should
contain a cross-reference to the section in the
prospectus in which these risks are discussed
in greater detail.

The registrant should discuss fully in its
prospectus the details of its limited
redemption policy, including the fact that this
policy may be changed only by a majority
vote of its outstanding voting securities. This
discussion should disclose all details of the
procedures to be followed in redeeming
shares, including the specific dates of, and

intervals between, redemption, pricing and
repayment, the revocability of redemption
requests, and any fees or range of fees that
may be charged in connection with the
redemption of shares.

The registrant should highlight the factors
that distinguish it from a mutual fund; in this
regard, the registrant should discuss, if
applicable, the risks of investing in less liquid
securities, including the effects on pricing its
shares for sales or redemptions. Under no
circumstances should a registrant make any
statements that could lead an investor to
believe that the registrant is a mutual fund.

The registrant must disclose fully in its
prospectus the principal speculative or risk
factors associated with an investment in its
shares. These factors should include matters
such as: The market risk to which an investor
may be subject as a result of the delay
between the tender of shares and their
pricing; the possible decrease in share value
as a result of currency fluctuations between
the date of tender and the redemption date if
the registrant has invested all or a portion of
its portfolio in foreign markets; the reduced
liquidity of the registrant's shares and that
they may be unsuitable for certain investors;
and any other matters that bear on an
investor's exposure to risk of loss.

Finally, if the registrant intends to invest in
thinly traded, less liquid securities, including
securities traded in less-developed foreign
markets, the registrant should disclose as a
special risk factor the impact on those
markets and the concomitant impact on the
registrant if it should experience substantial
redemptions. These risks include the
possibility that the registrant might not be
able to liquidate portfolio securities in an
orderly manner and would be required to
accept drastically reduced prices or might not
be able to sell securities at all, in which case
the registrant would have to borrow to honor
redemptions or may not be able to honor
redemptions. Such registrants also should
explain that because of the nature of the
portfolio and, in the case of an Interval fund,
periodically concentrated redemption
demands, this may be a greater risk than that
posed by an investment in a regular mutual
fund.

14. Adding Guide 10 to Form N-2 to
read as follows:

Guide 10. Periodic Repurchases by Closed-
End Funds

If a registrant intends to make periodic
repurchases of its securities in accordance
with the provisions of rule 23o-3,1 the
registrant should make full disclosure of this
policy in its prospectus. In response to Item
1.1.b, the cover page of the prospectus should
state that the registrant is a closed-end
investment company that will make periodic
repurchase offers for its securities, subject to
certain conditions, and specify the
anticipated frequency of such offers. This
response should include a cross reference to
those sections of the prospectus that discuss
the registrant's repurchase policies and the
risks attendant thereto.

I See Guide 2 for a discussion of regulatory and
disclosure issues related to share repurchases that
are not subject to rule 23c-3.

The fee table required by Item 3.1 should
state, as a specific caption under shareholder
transaction expenses, the amount of any fees
to be charged to shareholders in connection
with the repurchase of their shares by the
registrant.

In response to Item 8.2.c, the registrant
should provide a detailed description of its
fundamental policy related to'share
repurchases. The description of the
repurchase policy should be distinct from the
registrant's description of its other
fundamental policies so that investors
appreciate its significance. The description of
the registrant's fundamental repurchase
policy should include the following:

a.-That it is a fundamental policy that can
be changed only by majority vote;

b. The intervals between repurchase offers,
and the scheduled dates of the repurchases
(i.e., whether repurchase offers will be made
every three, six, twelve, twenty-four, or
thirty-six months, and the dates of the
repurchase deadlines);

c. The maximum and minimum amount of
each repurchase offer,

d. Any circumstances in which the fund
may postpone or fail to make a repurchase
offer; and

e. The means by which the fund anticipates
that repurchases will be funded, including
whether the registrant will incur any debt to
repurchase shares.

The registrant should provide a detailed
description of the procedures that will be
used in connection with periodic repurchase
offers. This description should include the
mechanics of the repurchase offer (i.e., time
periods between offer and repurchase,
pricing mechanics and other matters related
to the expected timing of and procedures
associated with such repurchases); the way,
if any, in which shareholders will be notified
of repurchase offers; the tender procedures
(including any special procedures that may
be required where shares are held in street
name); the revocability of repurchase
requests; the means of determining the
number of shares to be repurchased; the
procedures to be followed in the event a
repurchase offer is oversubscribed; the
procedures for calculating the repurchase
price; whether and how shareholders may
readily ascertain the net asset value per
share during the period preceding the
"repurchase deadline" (the date by which
investors must submit shares or revoke
tenders previously made); 2 and the minimum
and maximum percentage of shares that may
be repurchased. Registrants are encouraged
to use graphic presentations (such as a time
line or calendar) so that investors can readily
understand the time periods used by the
funds and the significance of the repurchase
deadline, the repurchase pricing date and the
repurchase payment date.

In response to Item 8.3.a, the registrant
should fully disclose all risks associated with

2 Under rule 23o-3, the registrant must repurchase
its shares at their net asset value determined on the
next business day after the next repurchase
deadline. Thus, the net asset value of a registrant's
shares prior to the repurchase deadline will be
material information to investors in determining
whether or not to tender shares.

34724



Federal Register / Vol. 57, No. 152 / Thursday, August 6, 1992 /Pfposed Rules 34725

the registrant's intention to make periodic
repurchases of its securities, including:

9 The risk that, in the event of the
oversubscription of a repurchase offer.
shareholders may be unable to liquidate their
entire investment in the registrant at net
asset value during that repurchase offer

* The possibility that periodic repurchase
offers may not eliminate any discount at
which the registrant's shares trade;

a The effect of repurchase offers and
related liquidity requirements on portfolio
management and on the ability of the
registrant to achieve its investment
objectives, including the possibility that
diminution in the sizeof the fund could result
from repurchases in the absence-of sufficient
new sales of the fund's shares, and that this
may decrease the fund's investment
opportunities; and

* The effect that share repurchases and
related financings might have on expense
ratios and on portfolio turnover.

The means by which share repurchases
will be funded generally would be material.
and thus these means and any risks inherent
in the policies relating to funding should be
disclosed. If the registrant intends to incur
debt to finance a share repurchase, the
registrant should disclose the maximum
amount of debt that may be incurred for that
purpose, the restrictions imposed by the
Investment Company Act and by rle 23o-3
on leverage, and the attendant risks of
leveraging.$ If the registrant believes that
share repurchases will be funded with the
proceeds of sales of portfolio securities, it
should disclose that fact and the risk that the
need to sell securities to fund repurchase
offers may affect the market for the portfolio
securities being sold, which may. in turn.
diminish the value of an investment in the
fund.

The effect that repurchases may have on
the ability of the registrant to qualify as a
regulated investment company under the
Internal Revenue Code in the event that
share repurchases have to be funded with
proceeds from the liquidation of portfolio
securities should also be discussed. Finally.
registrants should discuss the potential tax
consequences to investors and the registrant
of share repurchases and related portfolio
security sales in response to Items 10.4 or 22.
as appropriate.

15. By adding Guide 38 to Form N-3 to
read as follows:

Guide 38. Limited Redemption Funds
A registrant that has adopted a

fundamental policy permitting redemption of
its variable insurance contracts at periodic
intervals, or taking more than seven days to
pay redemption proceeds, must fully and
prominently disclose this fact in its
prospectus. This disclosure should include a
prominent legend on the cover page of the
prospectus stating that the registrant has
adopted a limited redemption policy: that its
variable insurance contracts. in the case of

I See paragraph tbigl of rule 23o-3 and, Gude 6
to Form N-L. Guide 6 contains a detailed discussiod
of the Division's views on the risks assOciated with
leverage. 148.

an interval fued. cannot be redeemed daily,
or. in the case of an extended payment fund,
that the proceeds of a redemption will be
delayed. The legend should contain a cross-
reference to the sections in the prospectus in
which the redemption procedures followed
by the registrant. and the risks of owning
variable insurance contracts of an open-end
management separate account that has
adopted a limited redemption policy, are
discussed in greater detail.

The registrant should discuss fully in its
prospectus the details of its limited
redemption policy, including the fact that this
policy may be changed only by a majority
vote of its outstanding voting securities, This
discussion should disclose all details of the
procedures to be followed in redeeming the
registrant's variable insurance contracts.
including: The specific dates of, and intervals
between, redemption, pricing and payment:
the revocability of redemption requests in
interval funds: and any fees or range of fees
that may be charged in connection with the
redemption, the variable insurance
contracts. The registrant also should highlight
the factors that distinguish it from an open-
end management separate account subject to
the requirements of section 22(e). In this
regard, the registrant should discuss the risks
of investing in less liquid securities, including
the effects on the pricing of sales of its
variable insurance contracts. Under no
circumstances should a registrant make any
statements that could lead a contract owner
to believe that the registrant operates like a
traditional open-end management separate
account.

The registrant must disclose fully in its
prospectus the principal speculative or risk
factors associated with owning a variable
insurance contract of an open-end
management separate account with a limited
redemption or an extended payment policy.
These factors should include matters such as:
The less liquid nature if any of the
registrant's portfolio: the market risk to which
a contract owner may be subject as a result
of the delay between the tender and the
pricing of the registrant's variable insurance
contracts: the possible decrease in the value
of the registrant's variable insurance
contracts as a result of currency fluctuations
between the date of tender and the
redemption date if the registrant has invested
all or a portion of its portfolio in overseas
markets: and any other matters that could
adversely affect a contract owner's exposure
to risk of loss.

Finally. if the registrant iotends-to invest in
thinly traded, less liquid securities, including:
securities. traded in less-developed foreign
markets, the registrant should disclose as a,
special risk factor, the impact on those
markets and the concomitant impact on the'
registrant if the registrant should experience
substantial redemptions. These risks include
the possibility that the registrant might not be
able to liquidate portfolio securities in an
orderly manner and would be required to
accept drastically reduced prices or might not
be able to sell securities at all. in which case-
the registrant would have to borrow to honor
redemptions or would have to suspend
redemptions. The registrant should explain
that because of th6 nature of the portfolio

and, in-the-case of an open-end management
separate account with a limited redemption
policy, periodically concentrated redemption
demands, owning a variable insurance
contract issued by the registrant may pose a
greater risk than that posed by owning a
variable insurance contract of a traditional
open-end management separate account.

16. By adding Guide 13 to Form N-4 to
read as follows:

Guide 13. Investment in Limited Redemption
Funds

A registrant that has adopted a
fundamental policy allowing it to-invest in
open-end companies that permit redemption
of their shares at periodic intervals or that
take longer than seven days to pay
redemption proceeds must fully and
prominently disclose this fact in its
prospectus The cover page of the prospectus
should include a prominent legend that
indicates: (i) The number, if any, of the
registrant's subaccounts that are invested in
interval-funds and the timing of redemption.
pricing and repayment of the registrant's
variable insurance contracts: as well as (iij
the number, if any, of the registrant's
subaccounts that are invested in extended
payment funds and the amount of time which
the registrant may taketo pay redemption
proceeds to owners of the variable insurance
contracts of invested in those open-end
companies. In addition, the legend should
contain e cross-reference to the section in the
prospectus that discusses redemption
procedures followed by the registrant. and
the risks of owning variable Insurance
contracts of a -UlT separate'account- that has
Invested Wan Interval fund or extended
payment fund.

The 'registrant should discuss fully in its
prospectus the details and implications of its
investment in open-end companies with
limited redemption policies, including the fact
that such policies may be changed only bya
majority vote of its outstanding voting
securities, as defined in rule 22e-3(a)(5) under
the 1940 Act. This discussion should identify
each of the registrant's subaccounts that
invest in limited redemption funds and
disclose all details of the procedures to be
followed in redeeming the registrant's
variable insurance contracts invested in such
open-end companies, including: The specific
dates of, and intervals between, redemption.
pricing and payment, the revocability of
redemption requests, and any fees or range of
fees that may be charged in connection with
the redemption of tie *variable insurance
contracts. The regiitrant also should highlight
the factor& that distinguish variable Insurance
'contracts invested in limitedredemption
funds from variable insurance contracts
invested in open-end funds subject to the
requirements section 22(e) of the 1940 Act. In
this regard; the registrant should discuss the
risks of investing in less liquid securities,
including the effects on-the pricing of sales of
its variable insurance contracts. Under no
circumstances should a registrant make any
statements that could lead a contract owner
to believe that variable insurance contracts
invested in limited redemption funds are ...
indistinguishable from variable insrance
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ceatracts, invested in tradigonal open-end
managment compaidee.

The registr meet disce fuly In ib
piorahot tie prihi paspecliivte orFiik
factors aesociated with owning a variabe
insurance' contract of a T separate account
investng hr open-end companies with limited
redemptiou policies. These facta should
include matters such as: The les liquid
nature if any of the portfolio of an open-end
company following a limited redemption or
extended payment policy fund, and
consequently, the variable insurance contract
of a UIT separate account invested in that
open-end company, the market risk to which
a contract owner may be subject as a result
of the delay between the tender and pricing
of the registrant's variable insurance
contracts; the possible decrease in the value
of the registranes vowriable inhuance contract
as a result of currency floctuations between
the date of tender and the redemption date if
the anderlying fund has invested ala or
portion of its portfolio in overseas markets,
and any other matters that could adversely
affect a contract owner's exposure to risk of
loss.

Finally, if the registrant intends to invest in
underlying open-end companies with limited
redemption policies that invest in thinly
traded, less liquid securities, including
securities traded in less-developed foreign
markets. the registrant should disclose as a
special risk factor, the impat as those
markets and the concomitant impact on the
regisrant if the registrant shoulid experience
substantial redemptions. These risks include
the possibility that the underlying fund might
not be able to liquidate portfolio securities in
an orderly manner and would be required to
accept drastically reduced prices or might not
be able to sel securities at all in which case
the registrant would have to borrow to honor
redemptions or would have to suspend
redemptions. The registrant should explain
that because of the nature of the portfolio of
the underlying fond, and given the
periodically concentrated redemption
demands made of a UIT separate account
investing in an open-end company with a
limited redemption policy, owning a variable
insurance contract issued by a UTr separate
account investing in an open-end fund with a
limited redemption policy my pose a greater
risk than that posed by owning a variable
insurance contract of a UIT separate account
Invested in an open-end company subject to
sectic 22(e).

Dated: July 2. 1992.

By the Commission.

lonatdan G. Katz,

Secretary.

[FR Doc. 92-400 Filed 8-4-92; &45 am]

ILUN OW "0-041-M

7 CFR Part 270

[Reftew No. IC-tWOS, PUe No. S7-26-927

RIM 3235-AMFf

Invesument CDmPnWW Gen"er Pates
Not Doeeed! Ise este Pe nse,
Investment Company Uited Patners
Not Deemed Affliated Persons

AGENCr' Securities and Exchange
Commission.
ACTION. Proposed rules and requests for
cosment

SUMMAr: The Commission is proposing
for public comment a new rule under the
nwertment Cm mpany Act of 19I that
would exempt general partners of
registered management companies and
business development companies
organized as limited partnerships
("limited partnership investment
companiea"] from the definition of
"interested person" under the Act The
proposed rule would give the director
general partners of limited partnership
investment companies meeting fhe
requirements of the rule the same
treatment afforded directors of
corporations under the interested person
definition. The Commission is also
proposing a new rule that would exempt
limited partners of a limited partnership
investment company from the definition
of "affiliated person" under the Act. The
proposed rule would give limited
partners the same treatmenrt afforded
shareholders of corporations under the
affiliated person definition. The
proposed rules, which are based on
numerous orders granted by the
Commission, are intended to obviate the
need for limited partnership investment
companies to seek exemptive orders
from the Commission, thereby making it
easier for investment companies
desiring to use the limited partnership
,form to do so.
DATES: Comments must be received on
or before October 5, 19W.
ADDIlESSES: Comments should be
submitted in triplicate to Jonathan G.
Katz, Secretary, Securities and
Exchange Commission, 450 Fifth Street,
NW., Stop 6-9, Washington. DC 20648.
All comment letters should refer to File
No. S7-2&-92. All comments received
will be available for pubbc inspection
and copying in the Commission's Public
Reference Room, 45) Fifth Street, NW.,
Washington, DC 20549.
FOR FURTHER INFORMATIOM CONTACT
Edward I. Rubenstein. Attorney. Diane
C. Blizzard. Deputy Chief of Office. or
Karen L Skidmore, Assistant Director,
all at (2M) 272-2048, Office of
Regulatory Policy, Division of

Investment Mlnagement. 450 Ftfth
Street, NW, Wahington, DC 94W.
SUPPLEUE#7tV IWOMAIN TIe
Commission today is reqestmig puew
comment on proposed rules U19-4 ard
2a3-1 under the Investment Company
Act of 154WY (15 U.S.C. 86.-1, et seq.) (the
"Act").

I. Background

A. Proposed Rde 201,9-2

1. The Statutory Problem

For tax and other reasons, some
registered management companies and
business development companies
("BDCs"J r have sought to organize in
limited partnership form.1 These
investment companies have not been
able to use the limited partnership lom
however without obtaining a "start up"
exemption from the Coinwaission for
certain of their general pertners from the
Act's definition of "interested person."

Relief is necessary because the Act
requires that a certain percentage of the
directors of an investment company not
be "interested persons." SThe

'A BDC is a venture capital fund that (i is
closed-end, (ii) makes certain specified investments,
(ii) maikes availahe sigqnaiiet nageW
assistance to the businesse in whie it kwieta and
(iv) elects to beraglaeted nader 1ha Act as a EIIC.
See section 2(&)4% (15 U.S.C. l-2s)146Q5
(definition of a BDC. See also sectiss %4 and 5t
through 65 (15 U.S.C. 800 (f) 80a-53 throug 80-
64). BM were created as part of the Smal!
Business Incentive Act of 1980. Pub. L 90-477,94
Stat. 2275 (codified at 15 U.S.C. 80a-2 -3, -25. -46. -
53 trouh a* sob-a to -B Csu w V 1904 lobe -196o
Ameudmenta"). i order to remow, sme of de
"burdens on ventair capa aiuaiies that ougt
create unnecessary disiacanves to the leghie
provision of capital to smal businessea." -. R. Rep.
No. 1341, 96th Cong., 2d Seas. 21-22 (198)
(hereinafter -IM House ReportT.

2Applicants have stated that the limited
partnership form has the benefit of of'tng "pass
th"rou income tax treatment typically available to
corporatioes and business trust under Sn haplter
M of the Internal Reve e Code while afford
greater investment flexibility. See, ag. Pandtar
Partners, LP., Investment Company Act Release
No. lama (June X5, 1M), (Nitice ol Application)
and 18248 (July 24. 1991) (Order) iclessd-" nsa-
BDC): The Multiple Advisers Fund, LP., Investment
Company Act Release Nos. 174" lfir. 28. 19W
(Notice of Application), and 17476 (May 8. IQ90)
(Order (open-end, non-DBI y. In addition to tax
reasons, BBC# seem to favor the limied partnership
as a more appmepriat wM9tment vehic*le Sen &
corporation or a business trusit f a cloaed-sed
entity oa limitedd ani that makes allned
number of imwestmeW& Sea ei. Equilie Capkita
Partners L LP., Investment Compay Act Release
Nos. 17794 (Oct. 9. 1990) (Notice of Apphcain ad
17843 (Nov. a 1990) (Order) (BDC].

I "Intereated person" is defined in section 2(a)LI1I
(15 U.S.C. 89a-2(a)(19)). Section 10(al (15 U.S.C.
80a-10(a)) provides thet at least forty percent of the
board of directors of a registered investment
company must be independent. Section 5(a)
requires that a majority of the directan or Sene"a
partners of a BDC he independent. Other provisions
requiring directors who are independent include

Continued
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independent directorprovisions supply
an independent check on management
and provide a means of shareholder
representation. 

4

At the same time that the Act requires
independent directors, however, the Act,
defines "interested person" and
"affiliated person" in a way that
precludes a limited partnership
investment company from having
independent directors. That is because
directors of limited partnerships are
general partners,5 and the Act defines
the term "partner" in such a way as to
make all partners affiliated persons of
the investment companies with which
they are associated.' The Act further
provides that an affiliated person of an
investment company is an interested
person of the company.7 So, a general

section 15(c) (15 U.S.C 80a-15(c)). which provides
that the investment advisory and principal
underwriting contracts must be approved by a
majority of the directors who are not interested
persons.of the investment adviser or principal
underwriter, and section 32(a) (15 U.S.C. 80a-31(a]],
which provides that a majority of the independent
directors must select the investment company's
accountant. See also sections 57(f), (j) and In)
(requiring independent directors of a BDC to
approve certain transactions); and rules 12b-l(bJ(2)
(17 CFR 270.12b-1(b)(2)) (distribution plan of an
open-end investment company must be approved by
independent directors), and 17a-7(e) (17 CFR
270.17a-7(e)) (certain affiliated transactions
permitted if approved by a majority of investment
company's independent directors).

'See. e.g., S. Rep. No. 184, 91st Cong., 1st Sess. 31,
33 (1969) (hereinafter "1970 Senate Report").

'Section 2(a)(12) (15 U.S.C. 2(a)(12)) defines
"director" as "any director of a corporation or any
person performing similar functions with respect to
any organization, whether incorporated or
unincorporated, including any natural person who is
a member of a board of trustees of a management
company created as a common-law trust." A
general partner of a limited partnership who
functions as a director meets this definition. See,
e.g., Murphy Favre Properties. Inc. (pub. avail. May
2Z. 1987). and Integrated Resources, Inc. (pub. aval.
June 1, 1979). See also 1980 House Report, supra
note 1. at 44. n.9 (general partners of business
development companies are to be treated as
directors under all provisions of the Act except
where specified otherwise).

In addition to the individual general partners who
manage the company and function as directors, a
typical limited partnership investment company
may have an entity general partner that serves as
the investment adviser, and limited partners who
are passive investors in the company. Affiliates of
the adviser frequently serve as principal
underwriter and perform administrative functions
for the limited partnership investment company.
See, eg., Prudential-Bache Special Situations Fund,
L P, Investment Company Act Release Nos. 17168
(Oct. 16, 1989) (Notice of Application) and 17212
[Nov. 13, 1989) (Order) (closed-end, non-BOC).

'Section 2(a(3)(D) (15 U.S.C. 80a-2(al(3)(D1)
provides that ''affiliated person' of another person
means * * * (D) any officer, director, partner,
copartner, or employee of such other person."

'Section 2(a)(19)(A)(i) provides that "interested
person" of an investment company means any
affiliated persor of such company.

partner is a "partner' and thus an
affiliated person of the limited ,
partnership investment company and, as
such, is an interested person of the
company. In addition, by virtue of being
"copartners" of the investment adviser
and/or principal underwriter, 8 the
director general partners are also
interested persons of these entities and
of the investment company."

The Act also defines a director as an
affiliated person (and thus an interested
person) of an investment company. t"
The Act, however, provides that,
notwithstanding the other provisions, no
person shall be deemed to be an
interested person of an investment
company solely because that person is a
director of the investment company. tt

This exemption permits corporate
directors with no other ties to the
investment company to qualify as
independent directors. Director general
partners do not enjoy an analogous
exemption, since they qualify for the
exemption as directors, but not as
partners and copartners. In other words,
corporate directors are eligible for the
exemption because they are interested
persons solely because they are
directors, but director general partners
are partners as well as directors, and
therefore are not eligible for the
exemption.".

2. Administrative Actions

For years, an investment company's
ability to organize as a limited
partnership was severely hampered by
state limited partnership laws that in
effect prevented limited partners from
voting. The Act requires that all shares
issued by an investment company be
voting shares and have equal voting
rights with aUl other outstanding
shares. 13

'This assumes that. as is often the case, the
inveitment adviser and/or the principal underwriter
are general partners of the limited partnership
investment company See supro note.

'First, as copartners of the investment adviser
and/or principal underwriter, the director general
partners are affiliated persons of the investment
adviser and/or principal underwriter under section
2(a)(3)(0) and thus are interested persons of the
investment advserand/or the principal
underwriter under section 2(a)(19)(Bj(i). Second, as
interested persons of the investment adviser and/or
principal underwriter, the director general partners
are also interested persons of the investment
company under section 2(af(lg)(AI(iiil

"iSee section 2(a13)(Dj.

"Section 2(a)(191(A)(aa}.
"There is nothing explicit in the legislative

history of section 2(a)(19) that sheds light on why
there is no analogous exemption for partners. But
see infra note 28 (discussing the legislative history
of the 1980 Amendments).

13 Section 18(i) (15 U.S.C. 80a-l8(i)). See, e.g., The
Commonwealth Fund (pub. avail. June 15, 1971)
(also suggesting that the voting requirements would

As state.laws changedi the
Commission beganrconsidering.:
exemptive applications under section
2(a)(19) and, since 1970.14 has granted
approximately forty such exemptions. '
In-issuing the exemptive orders, the
Commission sought to assure that the
limited partnership form of organization
did not lead to a diminution of investor
protection. For example, while the
partnership's investment adviser
typically serves as a general partner for
purposes of contributing and holding a
percentage interest necessary to qualify
the partnership for federal tax purposes.
the adviser has been required by the
Commission to be exclusively a non-
managing general partner because of
concerns over the appropriateness of
entities that are not natural persons
serving as directQrs under the Act. In
addition, to eliminate the possibility of
economic "blackmail" by the investment
adviser holding the participation interest
necessary to assure partnership tax
treatment, the Commission has limited
the ability of the adviser general partner
to withdraw from the partnership until a
successor has been appointed. io

The Commission has sought to assure
that director general partners are
accountable to the limited partnership
investment company and its investors to
the same degree as corporate directors.
For example, the Commission has
required that director general partners
be natural persons, assume all of the
responsibilities and obligations imposed
by the Act on directors, exclusively
manage the affairs of the partnership, be

cause the partnership to lose the tax advantages of
a limited partnership).

14 The first exemption was granted in 1976 to
Vance, Sanders Exchange Fund, an open-end
investment company organized as a limited
partnership in order to offer investors federal tax
benefits that would not be available if the company
were organized as a corporation. See Vance,
Sanders Exchange Fund. Investment Company Act
Release Nos. 9075 (Dec. 8, 1975) (Notice of
Application) and 9111 (Jan. 5, 1976) (Order) (open-
end, non-BUC). The company was organized in
California. whose limited partnership law permitted
limited partners to exercise the voting rights
specified in section 18(i) without losing their limited
liability.

iS See Vance, Sanders Municipal Bond Fund, Ltd.,
Investment Company Act Release Nos. 10123 (Feb.
17, 1978) (Notice of Application) and 10158 (Mar. 15.
1978) (Order) (open-end, non-BDC}; Fidelity
Covernment Securities Fund, Ltd., Investment
Company Act Release Nos. 10561 (Jan. 16. 1979)
(Notice of Application) and 10589 (Feb. 12.19791
(Order) (open-end, non-BDC). See also Prudential-
Bache Special Situations Fund, L.P.. supra note 5,
and Dean Witter Capital Partners. L.P.. Investment
Company Act Release Nos. 17741 (Sept. 14.190)
(Notice of Application) and 17798 (Oct. 15, 1990)
fOrder) (BDC).

16 See. eg., orders cited supro notes 2. 5. 14. and
15.
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elected by the limited partners ad act
only as a Stp, not individtask..

The Comwissiori Ale ban irposies
condi imos and reqied representatiom
cesged to assie that " pastner
have the depm of pnoectim that
they wamid have were they cerporate
I I tidea l m the Co siom as
requied that the kni kd prtners havm
all of the rigt s sharehlers under
the Act, and that if a mwted partner
tumskr its irest, the pe mt
partners take all necessary actio to
asstue that the traneue becomes a
smlaituted imited partner w*ft vvftg
righta The C ssie~on h" abe
restricted the abft of te genma
partners to cause a disselatim ofthe
partnemluo i t iofkI faverebte tax
statue, and restricted the adviser general
partniW abitity to bind or act on behaff
of the pariershijp osse ift capacity as
investment adviser. 10 Fmnaly, the
Commission bes imposed conditions
designed to assure that a partnership
does not in er, tently violate the Act.
For exampr, it has required that there
be no priorities on liquidtiion or
otherwise that would give rise to a
senior security iner "ctio l 8. L

B. Proposed Rule 2*a-i

A stightily different problem exists for
the limited partners of a fimited
partnership investment company.
Shareholders of an investment company
organized as a corporation orbusiness
trust are affiliated persons of the
investment company if they own,
control, or hold five percent or more of
the voting securities of the investment
company " tor have some other
statutory affiliation. In contrast, off
partners--includig aill imited
partner-are affiiated persons of the
investment company, regarcless, of the
amount of securities they own. =2 '

1
7 Id.
It fd. Other required conditions and

representations have included requiring opinions of
counsel that the voting rights afforded the Ulitited
partners under the Act will no& subiact them to
liability as general partners, and that the
partnership qualifiesi at partneakip, for firdaml
income tax purpose requiing that the partnership
indemnify andjor obtain insurance to mkm whole
any limite portarthat beome liabi law the
partnesair's lialimi and? raqlsia that alt
materi contractetaim a panwision.nittu the
claims of creditors tothe asset of the parternhip.

o Sction 2ta)t3JA) provides the"iaffiltated
person' of another person means (A] any person
directly or indirectly owning, controlling..or holding
with power to vote. S per centur or move of the
outstanding voting securities of such other person."

' See section 2(a)(3)(D).

Furthermore,. as copartuem limited
partners also we alfliated penso o all
other limited and yeeral partners of the
investmaent company. Because. section
17(al (15 U.S.C. OW-17(al generally
prohibits investment cowgim y pad cips
transactions wit affiliated persoans md
affiliated persons of affiliated persons,
this creates. en rmo probtems for
limited partnersip investament
companies, their limited partners, and
affiiated persons ofther limited
partners.2 2 For example, if a bank or
securities dealer is a limited partner in a
limited partnership investment
company, it is an affiliated person of the
company under section 2(ajLa)E1) and
may not engage in principal transactions
with the company. even if it owns less
than five percent of the partaership
interests. This would not be true if the
investment company were organized as.
a corporation. Thus. virtually s.M limited
partnership investment companies have
sought to have their limited partners
exempted from section 2{au]3)C).. 2 3

There appears ta be nn reason to treat
limited partners and shareholders of an
investment company differently ander
the affiliated transactions provisions of
the Act. Limited partners, like
shareholders, are passive investors in
the investment company, and where
neither type of investor owns more than
five percent of the voting securities,
there is little, if amy, potentia for
overreaching. Accordingjy, the
Commission has routinely exempted
limited partners from the definition of
"affiliated person," where they do not
own, control, or hold with the power to
vote five percent or more of the
outstanding voting securities of the
partnership."

C. Need far tbe ules

In amending the Act to add the
definition of "interested person," 25

Congress recognized that situetions
might arise where persons
"involuntarily" would become interested
persons. It fully expected the
Commission to use it exemptive

22 Simlaly, sedimn 17id) and rule 17-1

thereunder (17 CFR 27ttd- ) paneraIe psohibit
"joint transactions' between a regisimd
investment company sea its afifiated person., or
affiliated person, of its affiliaied person.

2
3 See. e.S. Equitable Cpital Partnem LP. supra

note 2; and Prunds Bi.achs Speisal ftetioaw
Fund. LP., supra note 5.

24 See, e.g., applications mid order acied swo
notes 2. 5. See aae Chestnut Street heenge, Fund
and the Sandridge Corpoiratio, lnveastneal
Company Aet Release No& MR3, [SepaL 4. U761,
(Notice of Applicatioul and 9536 &Nom. ih 1M)
(Order) (open-end. non-BDC4

" Ivestment Cmnmy Amndments Act of IWO
(the "17O AmendmeniW], Pub. L No.,91--W,84
Stat. 1413 (.197).

aauthodry under ecUIkec ( U.5 S .
8ow-6c)j to aidminister the memadnesA&
in a flexible mamer to ew-mopt prser
who were, in fact, able to art
independently on behalf of investment
company sharehorders.-

The number and breadth of conditions
imposed in. past exemptive orders reflect
the Commission's initial caution in
permitting a form of organization for
investment companies that was not used
in 19.7 White the Act does not
prescribe i pertictrlr organizational
form, many of the Acts provisions
assume a corporate form, and limte
partnerAip inve~ment compfries must
conform to them provision. In additiom
in the absence of protective coaditions
there are certain, risks inherent in the
partwship oarm that are not present
with corporations-Y

Given the number and similarity of
orders issued under sections 2ja]1Qj
and 2(a)34, it is now appreple to
propose eemtive roues. Proposed rule
2a19-2 wou)d codifyfour key
requirements of past orders for the
protectio of shareholders of limited
partnership ivesinest compase*, The
Commssion beliewe many of the oher
conditions imposed in past exemive
orders may be omitted as unnecessary
for the protection of investorm.

11. Discussion

A. ProposedRuk 2tr19-2

Proposed rule 2a19- wovld exeimpt
certain general partners of h ted
partnership irvestment ompanies from
the definition of "interested person" in
section 2(aJ(19 in. a manner similar to
the exemption provided for other
directors in section 2ta)(19)AlJlsa,
provided that four key requirements are
met. First, only general partners who are
natural persons could seve as directors
of the limited partnershp iseestuient
company. Second, no general partner
could act individnally on behalf of the
limited partnership investment
company, with these exceptiansL an

s= 1WN7 Sensate Report, supra note4., at 33.
27 The Act arguably has always envisioned

partnerships, including the modem limited
partnership. See infro note 52 and accompanying
text.

28 In adopting the 198 Amendments., Congress
recognized that general partners of a BuG organized
as a limited partnership investment company would
need to apply for exemptive relief under section
2(a)(191. IM House Report supra note 1. at 44, n.9.
Instead of amending that section, Congress decided
to maintain the status quo because the Commission
believed that the corpeoaft form provided moe
corai ighft. and remedles to iwvestor& in
publicly-held investor post and d, accordin y.
orders pomitfwxg parinmip lAn aight nee# to be
based ea acompelim need.AL at 3a4. 1. Thus, in

1980. the Cfomwissim sewdite limited
partnership form withs somne cautions.

II
krW03



Federal Register / Vol. 57, No. 152 / Thursday, August 6, 1992 / Proposed Rules

investment adviser, principal
underwriter, or administrator could act
in its capacity as such; a general partner
could act within the scope of his or her
authority as delegated by the board of
directors; and a general partner could
act to continue the business of the
limited partnership investment company
when no director general partners
remain. Third, the limited partnership
investment company and its director
general partners must take whatever
steps are necessary to assure that the
limited partners' transferees are able to
exercise all of the rights of shareholders
under the Act. Fourth, a general partner
could not withdraw from the partnership
or reduce its partnership interest, if such
withdrawal or reduction would cause
the limited partnership investment
company to lose its partnership tax
classification, except on one year's
notice, or unless such partner were the
company's investment adviser and the
company had terviinated the advisory
contract.

These requirements are intended to
assure that general partners who receive
the benefit of the rule's exemption are
accountable to the limited partnership
investment company and its investors to
the same degree as are corporate
directors. In addition, the requirements
should assure that limited partners have
essentially the same protection that they
would have were they shareholders of a
corporation.2 9

1. Scope of the Proposed Rule

a. Other provisions of act still apply.
The Preliminary Note to the proposed
rule provides that reliance on the rule
does not exempt an investment
company from any other requirement of
the Act, or exempt a general partner that
is an interested person under any other
provision. The purpose of the
Preliminary Note is twofold. First, past
exemptive orders under section 2(a)(19)
contained a number of requirements
intended primarily to alert applicants to
various provisions of the Act so that the
applicants would not inadvertently
violate these provisions or believe they

29 Many investment companies have organized as
business trusts. Business trusts, like limited
partnerships, generally are not required by state law
to provide investors with all of the rights that
corporate shareholders have. For example, typically
trustees can terminate the business trust without
shareholder approval, shareholders do not enjoy
statutory limited liability, and annual meetings are
not required. Seegenerally, Sheldon A. Jones, The
Massachusetts Business Trust and Registered
Investment Companies, 13 Del. 1. Corp. L 421, 453,
and 458 (1988). In order to satisfy the requirements
of the Act, and attract investors, however, business
trusts have voluntarily adopted many attributes of
corporations.

were exempt from them.30 The proposed
rule has not incorporated most of these
requirements, but the Preliminary Note
is intended to remind companies and
their sponsors of the Act's other
requirements. Second, the Note is
intended to make plain that the other
provisions of section 2(a)(19) still apply,
and thus a director general partner
cannot rely on the rule if he or she is
"interested" other than by being a
partner or copartner.3 '

b. Scope of exemption for director
general partners. The introductory
paragraph of the proposed rule provides
that a general partner serving as a
director of a limited partnership
investment company would not be
deemed an "interested person" of the
company, or of its investment adviser, or
principal underwriter,3 " solely because
of the director general partner's status
as {i) a general partner of the company,
or (ii) a copartner in the company with
the adviser or underwriter, if four
conditions are met. Because the
proposed rule is intended to allow those
general partners who serve as
"directors" of the limited partnership
investment company to be deemed
independent, the exemption is only
available to general partners who in fact
function as directors. In addition,
typically director general partners are
interested persons of the limited
partnership investment company not
only because of their status as general
partners, but also because they are
copartners with the investment adviser
and/or principal underwriter general
partners.38 The proposed rule does not
exempt a director general partner who
independently is an interested person by
virtue of being a copartner of the
investment adviser or underwriter
general partners in a separate venture.

c. Application to BDCs and registered
Management companies. Paragraph
(b)(3) of the proposed rule defines the
term "Limited Partnership Investment

s0 See note 19 supra and accompanying text.
31 For example, if a director general partner also

were an employee of the investment adviser, he or
she would not be exempt under the proposed rule
because of his or her status as an affiliated person,
and thus an interested person of the investment
adviser.

32 Section 15(c) requires that a majority of
directors who are not interested persons of the
investment adviser or underwriter must approve the
advisory and underwriting agreements. Since every
general partner of a limited partnership investment
company is an interested person of the investment
company's investment adviser and underwriter
(assuming, as is usually the case, that they are also
general partners of the limited partnership
investment company). the advisory and
underwriting agreements could not be approved
without an exemption.

32 See sections 2(a(3)(D. 2(a)(19(B)(i), and
2(a)(19)(A)(iiil. See also supro note 9.

Company" to mean "a registered
management company or a business
development company that is organized
as a limited partnership under state law
and for federal income tax purposes."
The rule would apply to both BDCs and
registered management companies; the
Commission has received and granted
requests for relief from section 2(a)(19)
from both types of investment
companies.

34

2. Director General Partners Must Be
Natural Persons

Paragraph (a)(1) of the proposed rule
provides that only general partners who
are natural persons shall serve as
directors of limited partnership
investment companies. General partners
that are not natural persons (such as the
investment adviser, principal
underwriter, or administrator) may not
serve as directors; otherwise, directors
could use shell corporations to insulate
themselves from liability. 36 In addition,
directors of a corporation must be
natural persons. Since the proposed rule
creates an exemption for general
partners who function like directors of a
corporation, the director general
partners should also be natural persons.

Some have argued that the potential
liability of general partners to creditors
discourages many qualified individuals
from serving as directors.36 The
Commission requests comment on
whether corporations or other entities
should be permitted to serve as directors
of limited partnership investment
companies, and how the issue of
insulation from fiduciary obligations
may be addressed.

Proposed paragraph (a)(1) also
requires general partners qualifying for
the exemption to function as directors
and assume all of the responsibilities

34 Since 1988, seventeen of twenty exemptive
orders under section 2(a)(19) have been for BDCi.

36 In addition, the Division has indicated that,
since a corporation can only act through natural
persons, it cannot perform the functions of a
director. Rather, those persons who perform the
director functions for the corporation-4ts
directors-would be deemed to be the true,
directors. See Murphy Favre, supra note 5. This, in
turn, would cause a violation of section 10(a) of the
Act (15 U.S.C. 80a-16(a)), which prohibits any
person from serving as a director of a registered
investment company unless elected by the
shareholders of the investment company, since the
"real" directors--the directors of the corporation-
would not have been so elected. See Integrated
Resources, supra note 5.

3e Nevertheless, many limited partnerships have
registered or elected to be investment companies
under the Act. Perhaps individuals are not
dissuaded from serving as directors because.
compared to industrial, manufacturing, or retail
concerns, an investment company has fewer debt.
The greatest creditor concern In the investment
company context may be liability for law suits.

34729
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and obligations imposed by the Act on
directors who are not interested
persons. In effect, paragraph {a)(l
requires that the director general
partners act only as a board of directors,
and not individually. Thus, each director
general partner will have only one vote,
and the company must act by majority
vote of all the directors, at a meeting or
by written consent, except as the Act
otherwise provides.3

Finally, paragraph (3)1) would not
allow limited partners to serve as
directors. Limited partners generally
enjoy limited liability under state law,
just like corporate shareholders, unless
they exercise "control" over the limited
partnership.31

3. A General Partner May Not Act
Individually to Bind the Partnership
Except in Limited Circumstances

Paragraph (a)(2J would prohibit any
general partner from acting individually
on behalf of, or binding, the limited
partnership investment company, except
in the circumstances enumerated in the
proposed rule. The reason for
circumscribing the authority of any
general partner-which includes
director general partners, other general
partners who are natural persons but
not directors, and general partners who
are not natural persons--to bind the
limited partnership investment company
is that under many partnership laws.
absent a contrary provision in the
partnership agreement, each general
partner has the actual authority to bind
the partnership.30 This. of course, may
add a risk for investors in limited
partnerships that is not present in the
case of corporations, where the
directors may act only as a group. The
proposed rule would reduce this risk by
requiring that the partnership agreement
contain a provision removing the
general partners' actual authority to
bind the partnership.'

Paragraph (a)(2) provides three
exceptions to this limitation. First, in
their capacity as an investment adviser,
principal underwriter, or
administrator,4" general partners may

3? See eg., Vance, Sanders E.change Fund, supra
note 14. See also Vance, Sanders Municipal Bond
Fund. Ltd., and Fidelity Government Securities
Fund, Ltd.. supr note 15,
36 Eg.. Del. Code Ann. tit. 6, section 17-303(a)

(I'M90 ("A limited partner is not liable for the
obligations of a limited partnership unless he is a[3.
a general partner or, in addition to the exercise of
his rights and powers as a limited partner, he
participates in the control of the business.").

3" See, eg, Cal. Corp. Code. section 1500911
(West 199). and Cal. Corp Code. I§ 15618.15643(a}
(West 19q1).

40 As used in the rule, "administrator" refers to
any separate entity performing administrative
servicds for the limited partnership investment

bind, and act on behalf of the limited
partnership investment company, to the
extent provided in their agreements with
the company, and in the ordinary course
of business.

Second, a general partner could act
within the scope of his or her authority
as delegated by the board of directors.
This exception is intended to permit the
board t) delegate to a general partner
duties that typically would be performed
by the officers of corporations, such as
negotiating and executing lease
agreements.

Third, where no director general
partners rerain. the remaining general
partners nieo, to have the authority to
call a meeting of the limited partners to
determine 'whether to continue the
business of the partnership. If the
business of the partnership is to be
continued, they must be able to arrange
for the election of new director general
partners, and carry on the business of
the limited partnership investment
company to the same extent as director
general partners until new director
general partners are elected. In this
situation, the general partners may act
on behalf of the limited partnership
investment company, but only for such
limited time as the Act permits to fill
director vacancies. For a registered
management company, this would be a
maximum of sixty days; 4" for a BDC,
this would be a maximum of ninety
days."

4. Rights of Transferees of Limited
Partnership Interests

Paragraph (a)(31 requires that the
limited partnership investment company
take whatever steps are necessary so
that transferees of limited partnership
interests have all of the rights, including
the voting rights, of limited partners. In
contrast to the situation when a
shareholder of a corporation transfers
its interest, a transferee of a limited
partnership interest does not necessarily
or automatically assume or succeed to
all of the voting rights of the transferor.
Many states provide that a transferee of
a limited partnership interest only
becomes a limited partner if the
partnership agreement so provides or all
the partners consent. 43 The rule
expressly requires that the partnership
agreement contain such provisions.

Prior exemptive orders have imposed
a number of other requirements that are
not incorporated in the proposed rule.

company; typically, the investment adviser, or an
affiliate of the adviser, provides these services.

4 "Section 16(a).
42 Section 56(b).
' Spe. eg.. Cal. Corp. Code, section 15674 1 West

19911; Oi. Code Ann. tit. 0. section 17-714 (ta0)

For example, in the past the Commission
has required that the partnership obtain
an opinion of counsel that the Act's
shareholder voting rights, when
exercised by the limited partners, would
not subject the limited partners to
liability as general partners under state
law. 4 4 This requirement does not appear
to be necessary. Clearly, sponsors have
ample incentive and opportunity to
organize and operate partnerships so
that the Act is not violated and limited
liability is preserved. In addition,
potential shareholder liability, however
remote as a practical matter, would be a
matter for disclosure if material. 5

Moreover, the proposed rule would not
preclude a limited partnership
investment company from voluntarily
obtaining an opinion of counsel.

The proposed rule also does not
require, as past orders have, that the
partnership indemnify any limited
partner that is sued to satisfy an
obligation of the partnei'ship, and/or
include in all material contracts with
third parties a provision that claims of
creditors are limited to assets of the
limited partnership investment
company.45 These requirements were
designed to protect the limited partners
in the event that they should be deemed
to have lost their limited liability under
state law because of the exercise of the
rights conferred on them by the Act. The
Commission does not believe that these
requirements need to be included in the
proposed rule. The Commission,
however, observes that it is customary
practice for business trusts to include a
provision in all material contracts
limiting the liability of the investors. "

Accordingly, tie Commission
specifically requests comment on
whether it should require limited
partnership investment companies to
indemnify limited partners that lose
their limited liability, and/or include in
all material contracts a provision
restricting'claims of creditors to assets
of the partnership.

5. Tax Considerations

Many, if not most, limited partnership
investment companies seek ruling
requests from the Internal Revenue
Service (the "IRS" that they will be
classified aS a partnership for federal

44 
See, e g., Panther Partners. LP.. supra note 2.

45 See sections i. 12. and 17 of the Securities Act
of 1933 (15 U.S.C. 77k. 771. 77q) and section 10(b) of
the Securities Exchange Act of 1934 (15 U.S.C.
78j(b) and rule lob-5 thereunder (17 CFR 240.10b-51.

4
See, e.g., Varce. Sanders Municipal Bond Fund.

Ltd.. and Fidelity Government Secunties Fund Ltd.,
supro note 15.

I ISee. e.g. Ionei.'supiu note 29. at 443
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income tax purposes. In order for the
IRS to consider such a ruling request,
however, the general partnership as a
group must hold at least one percent (or
lesser amounts if total partnership
interests exceed $50 million) of the
interests, including limited partnership
interests, in each material item of
partnership income, gain, loss,
deduction, or credit (the "Federal Tax
Status Contribution" or "Contribution")
at all times during the existence of the
partnership, and the partnership -
agreement must expressly so provide.4a

Typically, the investment adviser
general partner holds all or most of the
Federal Tax Status Contribution, but
other general partners may contribute as
well. (The general partners that hold all
or part of the Federal Tax Status
Contribution are referred to-herein as
"Contributing" general partners.) A
Contributing investment adviser general
partner may have great influence over a
limited partnership investment company
because its withdrawal from thle general
partnership or reduction of its Federal
Tax Status Contribution could
jeopardize the company's partnership
tax classification. Of course, any
Contributing general partner, in theory,
has a degree of influence over the
company.

Paragraph (a)(4) would not allow a
Contributing general partner to
withdraw or reduce its Contribution,
without giving one year's prior written
notice to the Limited Partnership
Investment Company, if so doing would
cause the company to lose its
partnership tax classification. Paragraph
(a)(4) would not prohibit a Contributing
general partner from withdrawing if the
partner's Contribution obligation were
assumed by one of the remaining
general partners or by a successor
general partner. In addition, the
prohibition would not apply where the
Contributing general partner is the
company's investment adviser and the
company terminates its advisory
agreement with such general partner.
These provisions are intended to allow
Contributing general partners to
withdraw from the partnership under
circumstances that will not harm
investors.

The Commission requests comment on
whether the proposed rule should
restrict the ability of a Contributing
general partner to reduce its
Contribution or to withdraw. The
Commission also specifically requests
comment on whether paragraph (a)(4] of
the proposed rule should be narrowed to
include only general portners who have

48 IRS Rev. Proc. 89-12. section 4.

an advisory relationship with the
company on the theory that the
investment adviser is likely the only
general partner with an incentive to
exert influence through its Federal Tax
Status Contribution. Finally, the
Commission requests comment on
whether paragraph (a)(4) of the rule
should, as proposed, permit Contributing
general partners to withdraw as general
partners or reduce their contribution
upon one year's written notice, or some
other period of time, in the event that
such Contributing general partners
cannot find a general partner or partners
to assume their Federal Tax Status
Contributions.

The proposed rule does not
incorporate other tax-related
requirements of past exemptive orders.
For example, the Commission has
required that applicants provide a
compelling tax or other justification for,
needing the limited partnership form.' 9

This has been, in part, because the
Commission believed that the corporate
form provided more certain rights for
investors than the limited partnership
form.5 Accordingly, the Commission
only permitted investment companies to
organize as limited partnerships if they
could make a strong case that investors
would receive benefits not otherwise
available and complied with various
other requirements imposed for the
protection of investors.

Proposed rule 2a19-2 does not require
limited partnership investment
companies to justify their organization
as limited partnerships. The I
requirements that the Commission has
imposed over the years in granting relief
from section 2(a)(19)-the essential ones
having been retained in the proposed
rule-have provided appropriate
safeguards. Furthermore, Congress
clearly contemplated that BDCs would
organize in limited partnership form, 5

'See also 1980 House Report, supro note 1, at 34,
n.5 ("(the Committee understands that the
Commission, presently, does not favor the issuance
of such orders unless an applicant can make a
compelling case that limited partnership status is
essential to its proposed operations.").

"See 1980 House Report. supro note 1. at 34, n.5
("the Commission apparently believes the corporate
fotn provides more certain rights and remedies to
investors * * *,").

11 See, e.g.. section 56(a) which refers to a
"business development company's directors or
general partners" * '." (emphasis supplied). See
also 1980 House Report. pilpro note 1. at 34, n.5
("this legislation (the 1900 Amendments) explicitly
recognizes the possibility that a business
development company could be organized as a
limited partnership.").

and there are other provisions
suggesting that Congress also
envisioned non-BDC investment.
companies in partnership form. 5 2

Nonetheless, the Commission requests
that commenters address whether the
limited partnership form should be used
only by investment companies that have
a tax or other business need, and what
today might induce an investment
company to organize in limited
partnership form. In addition, the
Commission requests comment on
whether adoption of the rule will result
in an increase in the number of funds
operating as-limited partnerships.

Finally, the definition of "Limited
Partnership Investment Company"' in
paragraph (b)(2) of the proposed rule
requires that a company be "organized
as a limited partnership * i' for
federal income tax purposes,' The
Commission requests comment on
whether the proposed rule should
further require that a Limited
Partnership Investment Company
actually be classified as a partnership
for federal income tax purposes fqr the
exemption to be available.53

6. Dissolution of the Limited Partnership

Under many partnership laws, the
withdrawal of a general partner can
cause dissolution of a limited
partnership unless: (j) At least one other
general partner remains, the partnership
agreement permits the remaining general

"See, e.g., section 2(a)(3)(D) tdefining 'affiliated
person" to include partners and eopartnersk seetion
2(a)(8) (15 U.S.C. 80a-2(a)(8)) (defining "company"
to include a "partnership"). See also SEC. Report on
the Public Policy Implications of Investment
Company Growth, H.R. Rep. No. 2337, 8th Cong., 2d
Sees. 33 (1906) (hereinafter PPI Report) (stating that
the "range of possible legal forms (of an investment
company under the Act) includes partnerships"),
and PPI Report at 33 n.4 (comparing business trusts,
partnerships, and corporations).

'The proposed rule does not require, as past
section 2(a)(19) orders have, that the limited
partnership obtain an opinion of counsel or an IRS
ruling, stating that the investment company will be
taxed as a partnership for federal income tax
purposes. See applications and orders cited supra
notes 2, 5, 14, and 15.

In addition, some past orders have required that if
the partnership is or becomes authorized to make
in-kind distributions- of portfolio securities to its
partners, no such in-kind distributions will be made
until such time as the partnership has obtained a
no-action letter from the staff of the Commission or,
alternatively, has obtained an order pursuant to
section 206A of the Advisers Act 15 U.S.C. Bob-4.)
permitting such distribution, see, e.g., The Multiple
Advisers Fund, L.P., supra note 2.-Also, some orders
have required the partnership to obtain an opinion
of counsel that the distributions and all.cations
provided for in the partnership agreement are
permissible under section 205 (15 U.S.C. Bob-5 and
rule 205-3 of the Advisers Act (17 CFR 275.205-3)
and section 15(a) of the Act. See, e.g., Panther
Partners, L.P., supra note 2. The Colmmission has not
included these requirements.

[ I I I I I ,
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partner to carry on the business of the
partnership, and the remaining general
partner does so; or (ii) all the partners
agree to continue the partnership." In
most limited partnership investment
companies, obtaining the consent of all
the partners would be extremely
burdensome. Thus, if the partnership
agreement does not permit the
remaining general partners to carry on
the business, withdrawal of a general
partner could cause dissolution. The
Commission requests comment on
whether rule 2a19-2 should require that
partnership agreements provide that the
remaining general partners shall
continue the business of the limited
partnership, or restrict the ability of the
general partners to withdraw if doing so
would effect a dissolution.

B. Proposed Rule 2a3-1
Proposed rule 2a3-1 would codify "ie

orders that the Commission has issued
to exempt from the definition of
"affiliated person" in section 2(a)(3)
investors that are "affiliated persons"
under section 2(a)(3)(D) solely because
of their status as limited partners of a
limited partnership investment
company. The rule would treat limited
partners like shareholders and permit a
limited partnership investment company
to engage in transactions with its limited
partners and their affiliated persons, to
the same extent as if the investment
company were organized as a
corporation. Thus, registered

* management companies and BDCs
organized as limited partnerships would
no longer need to obtain exemptive
orders.

As the Preliminary Note to the
proposed rule states, reliance on the rule
would not exempt a limited partner that
is an affiliated person by virtue of any
other provision of the Act. Thus, for
example, if a limited partner directly or
indirectly owns, controls, or holds with
the power to vote, five percent or more
of the outstanding voting securities of
the limited partnership investment
company, the investment adviser, or the
principal underwriter, the limited
partner would be an affiliated person of
such person under section 2(a)(3](A),
notwithstanding this proposed rule. This
is consistent with the treatment afforded
shareholders.

III. Cost/Benefit of Proposed Action
Proposed rules 2a19-2 and 2a3-1

would not impose any significant
burdens on investment companies.
These rules Would benefit investment
companies desiring to organize as

"See, e.g., Del. Code Ann. tit. , § 17-801, 17-402
(1990).

limited partnerships by reducing the
costs and delays that theywould
otherwise incur by virtually eliminating
the need to file exemptive applications.
Additionally, the Commission would
benefit because its staff would need to
review very few applications for
exemptive relief. Comment is requested,
however, on these matters and on the
costs or benefits of any other aspect of
the proposed actions. Commenters
should submit estimates of any costs
and benefits perceived, together with
any supporting empirical evidence
available.

IV. Summary of Initial Regulatory
Flexibility Analysis

The Commission has prepared an
Initial Regulatory Flexibility Analysis in
accordance with 5 U.S.C. 603 regarding
proposed rules 2a19-2 and 2a3-1. The
Analysis explains that proposed rules
2a19-2 and 2a3-1 would permit
registered management companies and
BDCs satisfying the requirements of the
proposed rules to organize and operate
under the Act as limited partnerships,
without needing to obtain exemptive
relief. It states that the proposed rules
are intended to reduce significantly the
number of exemptive applications filed
with the Commission in this area, and
continue to maintain the highest level of
investor protection. It also states that
the proposed rules contain no reporting
or recordkeeping requirements. To the
extent that the proposed rules would
eliminate the need for limited
partnership investment companies to file
applications seeking exemptions from
sections 2(a)(19) and 2(a)(3)(D) of the
Act, they will reduce the costs incurred
by smaller entities in preparing and
filing exemptive applications. The
Commission considered a number of
significant alternatives to the proposed
rules, including imposing fewer
requirements for small entities, but
prefers the proposed approach because
it eliminates unnecessary burdens while
preserving adequate investor protection.
A copy of the Initial Regulatory
Flexibility Analysis may be obtained by
contacting Edward J. Rubenstein, Esq. or
Diane C. Blizzard, Esq., both at Mail
Stop 10-4, Securities and Exchange
Commission, 450 Fifth Street, N.W.,
Washington, DC 20549.

V. Statutory Authority
The Commission is proposing rules

2a19-2 and 2a3-1 under the exemptive
and rulemaking authority set forth in
sections 6(c) and 38(a) (15 U.S.C. Boa-
6(c), -37(a)) of the Investment Company
Act of 1940. The authority citations for
these actions precede the text of the
actions.

List of Subjects in 17 CFR Part 270

Investment Companies, Reporting and
Recordkeeping Requirements, Securities

VI. Text of Proposed Rules

For the reasons set out in the
preamble, title 17, chapter II of the Code
of Federal Regulations is proposed to be
amended as follows:

PART 270-RULES AND
REGULATIONS, INVESTMENT
COMPANY ACT OF 1940

1. The authority citation for part 270
continues to read, in part, as follows:

Authority- 15 U.S.C. 80a-1 et seq.. 80a-37
80a-39 unless otherwise noted;

2. By adding § 270.2a3-1 to read as
follows:

§ 270.2a3-1 Investment Company Umited
Partners Not Deemed Affiliated Persons.

Preliminary Note to § 270.2a3-1: This
§ 270.2a3-1 exempts from the definition of
affiliated person in section 2(a)(3) (15 U.S.C.
80a-2(a)(3)) those limited partners of
investment companies organized in limited
partnership form that are affiliated persons
solely because they are partners under
section 2(a)(3)(D) (15 U.S.C. 80a-2(a)(3liD)).
Reliance on this § 270.2a3-1 does not exempt
a limited partner that is an affiliated person
by virtue of any other provision.

No limited partner of a registered
management company or a business
development company, organized as a
limited partnership and relying on
§ 270.2a19-2, shall be deemed to be an
affiliated person of such company, or
any other partner of such company,
solely by reason of being a limited
partner of such company.

3. By adding § 270.2a19-2 to read as
follows:
§ 270.2a19-2 Investment company general
partners not deemed Interested persons.

Preliminary Note to § 270.2a19-2: This
§ 270.2a19-2 conditionally exempts from the
definition of interested person in section
2(a)(19) (15 U.S.C. 80a-2(a)(19)J general
partners of investment companies organized
in limited partnership form. Compliance with
the conditions of this § 270.2a19-2 does not
relieve an investment company of any other
requirement of this Act, or exempt a general
partner that is an interested person by virtue
of any other provision.

(a) Director general partners not
deemed interested persons, A general
partner serving as a director of a
Limited Partnership Investment
Company shall not be deemed to be an
interested person of such company, or
any investment adviser of, or principal
underwriter for, such company, solely
by reason of being a partner of the
Limited Partnership Investment
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Company, or a copartner in the Limited
Partnership Investment Company with
any investment adviser of, or principal
underwriter for, the company, provided
that the Limited Partnership Agreement
contains in substance the following:

(1) Only general partners who are
natural persons shall serve as, and
perform the functions of, directors of the
Limited Partnership Investment
Company.

(2) A general partner shall not have
the authority to act individually on
behalf of, or to bind, the Limited
Partnership Investment Company,
except:

(i) In such person's capacity as
investment adviser, principal
underwriter, or administrator,

(ii) Within the scope of such person's
authority as delegated by the board of
directors; or

(iii) In the event that no director of the
company remains, to the extent
necessary to continue the Limited
Partnership Investment Company, but
only for such limited periods as
permitted under the Act to fill director
vacancies.

(3) The assignees, transferees, and
successors of the limited partners of the
Limited Partnership Investment
Company shall have all of the rights
afforded shareholders under the Act.

(4) A general partner shall not
withdraw from the Limited Partnership
Investment Company or reduce its
Federal Tax Status Contribution without
giving one year's prior written notice to
the Limited Partnership Investment
Company, if such withdrawal or
reduction would cause the company to
lose its partnership tax classification.
This paragraph (a)(4) shall not apply
where the general partner is an
investment adviser and the company
terminates its advisory agreement with
such general partner.

(b) Definitions.-(1) Federal Tax
Status Contribution shall mean the
interest (including limited partnership
interest) in each material item of
partnership income, gain, loss,
deduction, or credit, as used in section 4
of the Internal Revenue Service's
Revenue Procedure 89-12, or any
successor provisions thereto.

(2) Limited Partnership In vestment
Company shall mean a registered
management company or a business
development company that is organized
as a limited partnership under state law
and for federal income tax purposes.

(3] Partnership Agreement shall mean
the agreement of the partners of the
Limited Partnership Investment
Company as to the affairs of the limited
partnership and the conduct of its
business.

Dated: July 28, 1992.
By the Commission.

Jonathan G. Katz,
Secretary.
[FR Dac. 92-18360 Filed 8-5-92; 8:45 am]
BILLING COOE 8010-01-M

DEPARTMENT OF HEALTH AND

HUMAN SERVICES

Food and Drug Administration

21 CFR Part 341

[Docket No. 91N-03231

RIN 0905-AA06

Cold, Cough, Allergy, Bronchodilator,
and Antlasthmatic Drug Products for
Over-the-Counter Human Use;
Proposed Amendment of Final
Monograph for OTC Bronchodilator
Drug Products; Request for Additional
Comments; Extension of Comment
Period

AGENCY: Food and Drug Administration,
HHS.
ACTION: Notice of proposed rulemaking;
request for additional comment;
extension of comment period.

SUMMARY: The Food and Drug
Administration (FDA) is extending to
October 5, 1992, the comment period for
the notice of proposed rulemaking
amending the final monograph for over-
the-counter (OTC) bronchodilator drug
products to modify the wording of the
drug interaction precaution statement
required in the labeling of OTC
bronchodilator drug products containing
sympathomimetic amines (57 FR 27662,
June 19, 1992). This action is being taken
because the agency would like
additional comments on a possible
addition to the proposed drug
interaction precaution statement. This
proposal is part of the ongoing review of
OTC drug products conducted by FDA.
DATES: Written comments by October 5,
1992.
ADDRESSES: Written comments to the
Dockets Management Branch (HFA-
305), Food and Drug Administration, Rm.
1-23, 12420 Parklawn Dr., Rockville, MD
20857.
FOR FURTHER INFORMATION CONTACT:
William E. Gilbertson, Center for Drug
Evaluation and Research (HFD-810),
Food and Drug Administration, 5600
Fishers Lane, Rockville, MD 20857, 301-
295-8000.

SUPPLEMENTARY INFORMATION: In the
Federal Register of June 19, 1992 (57 FR
27662), FDA published a notice of
proposed rulemaking to amend the final

monograph for OTC bronchodilator drug
products to revise the drug interaction
precaution statement for OTC
bronchodilator drug products containing
sympathomimetic amines to read: "Do
not use this product if you are taking a
prescription drug containing a
monoamine oxidase inhibitor (MAOI)
(certain drugs for depression or
psychiatric or emotional conditions),
without first consulting your doctor. If
you are uncertain whether your
prescription drug contains an MAOI,
consult a health professional before
taking this product." The closing date
for comments on the proposal is August
18, 1992.

In the notice of proposed rulemaking,
the agency discussed the history of the
required drug interaction precaution
statement and the reasons for revising
its wording. The agency mentioned that
there has been a resurgence in the use of
MAOI drugs after a period of decline in
the 1970's, and there is evidence that
MAOI drugs are also being used to treat
a wider variety of conditions, such as
bulimia, panic disorders, phobic
disorders, anxiety, and obsessive
compulsive disorder (57 FR 27662).
However, the use of MAOI drugs in
hypertension has essentially ceased.

There are at least two types of
monoamine oxidase (MAO) enzymes:
the A form and B form. The two forms
are characterized by differential
substrate profiles, sensitivity to
inhibition by clorgeline, and anatomical
locations. MAO A preferentially
deaminates norepinephrine and
serotonin (5-hydroxytryptamine [5-HT])
and is sensitive to inhibition by
clorgeline. MAO A is the unique form
located in intestinal mucosa and
placenta and predominates in peripheral
nerve terminals. In contrast, MAO B
preferentially deaminates
phenethylamine and benzylamine, is
inhibited by selegiline but not clorgeline,
and is the unique form located in
platelets. Both MAO A and MAO B are
found in approximately equal
proportions in the liver and brain.

The MAOI drugs marketed in the
United States for psychiatric indications
are nonspecific. They irreversibly inhibit
both MAO A and MAO B. Selegiline is a
relatively selective MAO B inhibitor
indicated for use in Parkinson's disease
treatment. At doses greater than 10
milligrams per day and, perhaps, at
lower doses in some people, selegiline's
selectivity decreases. Other, apparently
more specific, MAO B inhibitors are
now under development.

The agency did not address selegiline
or MAO B inhibitors in the earlier
proposal. The agency has not received

:1 I "4733
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any reports of an interaction between
selegiline and sympathomimetic amines.
The agency invites any interested
person with knowledge of such an
interaction having occurred to provide
that information to the agency.

Because of the relative nature of the
selectivity of selegiline, the lack of
knowledge about the precise mechanism
of the MAOI-sympathomimetic amine
interaction, and a lack of data on the
effects of MAO B inhibitors on the
pharmacokinetics and dynamics of
sympathomimetic amines, the agency
believes there is a need to consider
whether the drug interaction precaution
statement should be expanded to
include MAO B drugs such as selegiline.
If the warning statement were to be
expanded, it would be revised to read:
"Do not use this product if you are
taking a prescription drug containing a
monoamine oxidase inhibitor (MAOI)
(certain drugs for depression,
psychiatric or emotional conditions, or
Parkinson's disease], without first
consulting your doctor. If you are
uncertain whether your prescription
drug contains an MAOI, consult a health
professional before taking this product."

The agency is inviting specific
additional comments on whether, from a
public health perspective, it would be
appropriate to expand the
bronchodilator drug interaction
precaution'as indicated above. In order
to fully consider this aspect of the
proposed labeling, the agency is
extending the comment period for this
notice of proposed rulemaking an
additional 60 days.

Interested persons may, on or before
October 5, 1992, submit to the Dockets
Management Branch (address above)
written comments on the possible
expansion of the druginteraction
precaution statement proposed for OTC
bronchodilator drug products containing
sympathomimetic amines. Three copies
of any comments are to be submitted,
except that individuals may submit one
copy. Comments are to be identified
with the docket number found in
brackets in the heading of this document
and may be accompanied by a
supporting memorandum or brief.
Received comments may be seen in the
office above between 9 a.m. and 4 p.m.,
Monday through Friday.

Dated: July 29, 1992.

Michael R. Taylor,
Deputy Commissioner for Policy.

[FR Doc. 92-18618 Filed 8-5-92; 8:45 a.m.J
BILUNG CODE 4160-01-F

21 CFR Part 341

[Docket No. 76N-052N]

RIN 0905-AA06

Cold, Cough, Allergy, Bronchodilator,
and Antlasthmatic Drug Products for
Over-the-Counter Human Use;
Proposed Amendment of Tentative
Final Monograph for OTC Nasal
Decongestant Drug Products, Request
for Additional Comments; Extension of
Comment Period

AGENCY: Food and Drug Administration,
HHS.
ACTION: Notice of proposed rulemaking;
request for additional comment;
extension of comment period.

SUMMARY: The Food and Drug
Administration (FDA) is extending to
October 5, 1992, the comment period for
the notice of proposed rulemaking
amending the tentative final monograph
for over-the-counter (OTC) nasal
decongestant drug products to modify
the drug interaction precaution
statement proposed in the labeling of
OTC oral nasal decongestant drug
products containing sympathomimetic
amines (57 FR 27658, June 19, 1992). This
action is being taken because the
agency would like additional comments
on a possible addition to the proposed
drug interaction precaution statement.
This proposal is part of the ongoing
review of OTC drug products conducted
by FDA.
DATES: Written comments by October 5,
1992.
ADDRESSES: Submit written comments
to the Dockets Management Branch
(HFA-305), Food and Drug
Administration, Rm. 1-23, 12420
Parklawn Dr., Rockville, MD 20857.
FOR FURTHER INFORMATION CONTACT:.
William E. Gilbertson, Center for Drug
Evaluation and Research (HFD-810),
Food and Drug Administration, 5600
Fishers Lane, Rockville, MD 20857, 301-
295--8000.
SUPPLEMENTARY INFORMATION: In the
Federal Register of June 19, 1992 (57 FR
27658), FDA published a notice of
proposed rulemaking to amend the
tentative final monograph for OTC nasal
decongestant drug products to include
the following drug interaction
precaution statement for OTC oral nasal
decongestant drug products containing
sympathomimetic amines to read: "Do
not take this product if you are taking a
prescription drug containing a
monoamine oxidase inhibitor (MAOI)
(certain drugs for depression or
psychiatric or emotional conditions),
without first consulting your doctor. If

you are uncertain whether your
prescription drug contains an MAOI,
consult a health professional before
taking this product." The closing date
for comments on the proposal is August
18, 1992. In the Federal Register of July
30, 1992 (57 FR 33663), FDA published a
correction that changes the wording of
the first sentence of the statement to
read, "Drug interaction precaution. Do
not use this product if you are taking a
prescription drug containing a
monoamine oxidase inhibitor

In the notice of proposed rulemaking,
the agency discussed the history of the
drug interaction precaution statement
and the reasons for revising its wording.
The agency mentioned that there has
been a resurgence in the use of MAOI
drugs after a period of decline in the
1970's, and there is evidence that MAOI
drugs are also being dsed to treat a
wider variety of conditions, such as
bulimia, panic disorders, phobic
disorders, anxiety, and obsessive
compulsive disorder (57 FR 27658).
However, the use of MAOI drugs in
hypertension has essentially ceased.

There are at least two types of
monoamine oxidase (MAO) enzymes:
the A form and B form. The two forms
are characterized by differential
substrate profiles, sensitivity to
inhibition by clorgeline, and anatomical
locations. MAO A preferentially
deaminates norepinephrine and
serotonin (5-hydroxytryptamine [5-HTJ)
and is sensitive to inhibition by
clorgeline. MAO A is the unique form
located in intestinal mucosa and
placenta and predominates in peripheral
nerve terminals. In contrast, MAO B
preferentially deaminates
phenethylamine and benzylamine, is
inhibited by selegiline but not clorgeline,
and is the unique form located in
platelets. Both MAO A and MAO B are
found in approximately equal
proportions in the liver and brain.

The MAOI drugs marketed in the
United States for psychiatric indications
are nonspecific. They irreversibly inhibit
both MAO A and MAO B. Selegiline is a
relatively selective MAO B inhibitor
indicated for use in Parkinson's disease
treatment. At doses greater than 10
milligrams per day and, perhaps, at
lower doses in some people, selegiline's
selectivity decreases. Other, apparently
more specific, MAO B inhibitors are
now under development.

The agency did not address selegiline
or MAO B inhibitors in the earlier
proposal. The agency has not received
any reports of an interaction between
selegiline and sympathomimetic amines.
The agency invites any interested
person with knowledge of such an
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interaction having occurred to provide
that information to the agency.

Because of the relative nature of the
selectivity of selegiline, the lack of
knowledge about the precise mechanism
of the MAOI-sympathomimetic amine
drug interaction, and a lack of data on
the effects of MAO B inhibitors on the
pharmacokinetics and dynamics of
sympathomimetic amine drugs, the
agency believes there is a need to
consider whether the drug interaction
precaution statement should be
expanded to Include MAO B drugs such
as selegiline. If the warning statement
were to be expanded, it would be
revised to read: "Do not use this product
if you are taking a prescription drug
containing a monoamine oxidase
inhibitor (MAOI) (certain drugs for
depression, psychiatric or emotional
conditions, or Parkinson's disease),
without first consulting your doctor. If
you are uncertain whether your
prescription drug contains an MAOI,
consult a health professional before
taking this product."

The agency is inviting specific
additional comments on whether, from a
public health perspective, it would be
appropriate to expand the nasal
decongestant drug interaction
precaution as indicated above. In order
to fully consider this aspect of the
proposed labeling, the agency is
extending the comment period for this
notice of proposed rulemaking an
additional 60 days.

Interested persons may, on or before
October 5, 1992, submit to the Dockets
Management Branch (address above)
written comments on the possible
expansion of the drug interaction
precaution statement proposed for OTC
nasal decongestant drug products
containing sympathomimetic amines.
Three copies of any comments are to be
submitted, except that individuals may
submit one copy. Comments are to be
identified with the docket number found
in brackets in the heading of this
document and may be accompanied by
a supporting memorandum or brief.
Received comments may be seen in the
office above between 9 a.m. and 4 pin.,
Monday through Friday.

Dated: July 29, 1992.

Michael R. Taylor,
Deputy Commissioner for Policy.

IFR Dec. 92-18625 Filed 8-5-92; 8:45 a.m.]
BLUNG CODE 4160-01-F

21 CFR Part 341
(Docket No. 90N-0420]

RIN 0905-AA06

Cold, Cough, Allergy, Bronchodilator,
and Antlasthmatic Drug Products for
Over-the-Counter Human Use;
Proposed Amendment of Final
Monograph for OTC Antituselve Drug
Products; Request for Additional
Comments; Extension of Comment
Period

AGENCY: Food and Drug Administration,
HHS.
ACTION: Notice of proposed rulemaking;
request for additional comment;
extension of comment period.

SUMMARY: The Food and Drug
Administration (FDA) is extending to
October 5, 1992, the comment period for
the notice of proposed rulemaking
amending the final monograph for over-
the-counter (OTC) antitussive drug
products to require a drug interaction
precaution statement in the labeling of
OTC antitussive (relieves cough) drug
products containing dextromethorphan
or dextromethorphan hydrobromide (57
FR 27666, June 19,1992). This action is
being taken because the agency would
like additional comments on a possible
addition to the proposed drug
interaction precaution statement. This
proposal is part of the ongoing review of
OTC drug products conducted by FDA.
DATES: Written comments by October 5,
1992.
ADDRESSES: Written comments to the
Dockets Management Branch (HFA-
305), Food and Drug Administration, Rm.
1-23, 12420 Parklawn Dr., Rockville, MD
20857.
FOR FURTHER INFORMATION CONTACT:
William E. Gilbertson, Center for Drug
Evaluation and Research (HFD-810),
Food and Drug Administration, 5600
Fishers Lane, Rockville, MD 20857, 301-
295-8000.

SUPPLEMENTARY INFORMATION: In the
Federal Register of June 19, 1992 (57 FR
27666), FDA published a notice of
proposed rulemaking to amerd the final
monograph for OTC antitussive drug
products to include the following drug
interaction precaution statement for
OTC antitussive drug products
containing dextromethorphan or
dextromethorphan hydrobromide: "Do
not use this product if you are taking a
prescription drug containing a
monoamine oxidase inhibitor (MAOI)
(certain drugs for depression or
psychiatric or emotional conditions),
without first consulting your doctor. If
you are uncertain whether your

prescription drug contains an MAOI,
consult a health professional before
taking this product." The closing date
for comments on the proposal is August
18, 1992.

In the notice of proposed rulemaking,
the agency discussed reports of adverse
reactions, including fatalities, following
the ingestion of prescription MAOI
drugs and OTC drug products containing
the ingredient dextromethorphan or
dextromethorphan hydrobromide
(referred to generally as
dextromethorphan). The agency
mentioned that there has been a
resurgence in the use of MAOI drugs
after a period of decline in the 1970's,
and there is evidence that MAOI drugs
are also being used to treat a wider
variety of conditions, such as bulimia,
panic disorders, phobic disorders,
anxiety, and obsessive compulsive
disorder (57 FR 27666 at 27668).
However, the use of MAOI drugs in
hypertension has essentially ceased.

There are at least two types of
monoamine oxidase (MAO) enzymes:
the A form and B form. The two forms
are characterized by differential
substrate profiles, sensitivity to
inhibition by clorgeline, and anatomical
locations. MAO A preferentially
deaminates norepinephrine and
serotonin (5-hydroxytryptamine [5-HT)
and is sensitive to inhibition by
clorgeline. MAO A is the unique form
located in intestinal mucosa and
placenta and predominates in peripheral
nerve terminals. In contrast, MAO B
preferentially deaminates
phenethylamine and benzylamine, is
inhibited by selegiline but not clorgeline,
and is the unique form located in
platelets. Both MAO A and MAO B are
found in approximately equal
proportions in the liver and brain.

The MAOI drugs marketed in the
United States for psychiatric indications
are nonspecific. They irreversibly inhibit
both MAO A and MAO B. Selegiline is a
relatively selective MAO B inhibitor
indicated for use in Parkinson's disease
treatment. At doses greater than 10
milligrams per day and, perhaps, at
lower doses in some people, selegiline's
selectivity decreases. Other, apparently
more specific, MAO B inhibitors are
now under development.

The agency did not address selegiline
or MAO B inhibitors in the earlier
proposal. The agency has not received
any reports of an interaction between
selegiline and dextromethorphan or
dextromethorphan hydrobromide. The
agency invites any interested person
with knowledge of such an interaction
having occurred to provide that
information to the agency.
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Because of the relative nature of the
selectivity of selegiline, the lack of
knowledge about the precise mechanism
of the MAOI-dextromethorphan
interaction. and a lack of data on the
effects of MAO B inhibitors on
dextromethorphan's pharmacokinetics
and dynamics, the agency believes there
is a need to consider whether the drug
interaction precaution statement should
be expanded to include MAO B drugs
such as selegiline. If the warning
statement were to be expanded, it
would be revised to read: "Do not use
this product if you are taking a
prescription drug containing a
monoamine oxidase inhibitor (MAOI)
(certain drugs for depression,
psychiatric or emotional conditions, or
Parkinson's disease), without first
consulting your doctor. If you are
uncertain whether your prescription
drug contains an MAOL consult a health
professional before taking this product."

The agency is inviting specific
additional comments on whether, from a
public health perspective, it would be
appropriate to expand the
dextromethorphan drug interaction
precaution as indicated above. In order
to fully consider this aspect of the
proposed labeling, the agency is
extending the comment period for this
notice of proposed rulemaking an
additional 60 days.

Interested persons may, on or before
October 5, 1992, submit to the Dockets
Management Branch (address above)
written comments on the possible
expansion of the drug interaction
precaution statement proposed for OTC
antitussive drug products containing
dextromethorphan or dextromethorphan
hydrobromide. Three copies of any
comments are to be submitted, except
that individuals may submit one copy.
Comments are to be identified with the
docket number found in brackets in the
heading of this document and may be
accompanied by a supporting
memorandum or brief. Received
comments may be seen in the office
above between 9 a.m. and 4 p.m..
Monday through Friday.

Dated: July 29, 1992.

Michael R. Taylor.
Deputy Commissioner for Policy.

(FR Doc. 92-18619 Filed 8-5-92; 8:45 a.m.]
ILUNG CODE 41J0-Ot.F

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Parts I and 5h

[CO-8-O0

RIN 1545-A060

Umitation on Net Operating Loss
Carryforwards and Certain Built-In
Losses Following Ownership Change;
Special Rule for Value of a Loss
Corporation Under the Jurisdiction of
a Court In a Title 11 Case

AGENCY. Internal Revenue Service,
Treasury.
ACTION: Notice of proposed rulemaking.

SUMMARY: The document contains
proposed regulations which provide
guidance on determining the value of a
loss corporation following an ownership
change to which section 382(l)(6) of the
Internal Revenue Code of 1986 (the
"Code") applies. Under sections 382 and
383, the value of the loss corporation,
together with certain other factors,
determines the rate at which certain pre-
change tax attributes may be used to
offset post-change income and tax
liability. The proposed regulations are
needed to provide guidance to taxpayers
concerning compliance with sections 382
and 383.
DATES: Written comments, requests to
appear, and outlines of oral comments
to be presented at the public hearing
scheduled for October 29, 1992, must be
received by October 8, 1992. See notice
of public hearing published elsewhere in
this issue of the Federal Register.
ADDRESSES: Send comments, requests to
appear at the public hearing, and
outlines to: Internal Revenue Service,
Attn: CC:CORP:T:R (CO-88-90). room
5228, P.O. Box 7604, Ben Franklin
Station, Washington, DC 20044.
FOR FURTHER INFORMATION CONTACT:
Concerning the hearing, Carol Savage,
Regulations Unit, (202) 622-8452 (not a
toll-free number). Concerning the
regulation: Victor Penico of the Office of
Assistant Chief Counsel (Corporate),
Office of Chief Counsel, Internal
Revenue Service, 1111 Constitution
Avenue NW., Washington, DC 20224
(Attention CC:CORP:T:R) or telephone
(202) 622-7750 (not a toll-free number.
SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

The collections of information
contained in this notice of proposed
rulemaking have been submitted to the
Office of Management and Budget for
review in accordance with the

Paperwork Reduction Act of 1980 (44
U.S.C. 3504(h)). Comments on the
collections of information should be sent
to the Office of Management and
Budget, Attn: Desk Officer for the
Department of the Treasury, Office of
Information and Regulatory Affairs,
Washington, DC 20503, with copies to
the Internal Revenue Service, Attn: IRS
Reports Clearance Officer T:FP,
Washington, DC 20224.

The collections of information in this
regulation are in § 1.382-3(i) and 1.382-
3(p) (ii). This information serves as
evidence of an election to apply section
382(l)(6) of the Code in lieu of section
382(l)(5) and an election to apply the
provisions of the proposed regulations
retroactively. It is required by the
Internal Revenue Service to assure that
the proper amount of carryover
attributes are used by a loss corporation
following specified types of ownership
changes.

The following estimates are an
approximation of the average time
expected to be necessary for a
collection of information. They are
based on such information as is
available to the Internal Revenue
Service. Individual respondents may
require greater or less time, depending
on their particular circumstances.

The following estimates are for the
§ 1.382-3(1) election:

Estimated total reporting burden: 63
hours.

The estimated burden per respondent
varies from 5 to 30 minutes, with an
estimated average of 15 minutes.

Estimated number of respondents:
250.

Estimated annual frequency of
responses: Once.

The following estimates are for the
§ 1.382-3(p)(ii) election:

Estimated total reporting burden: 750
hours.

The estimated burden per respondent
varies from 5 to 30 minutes, with an
estimated average of 15 minutes.

Estimated number of respondents:
3000.

Estimated annual frequency of
responses: Once.

Background

This document contains a notice of
proposed rulemaking that proposes
additions to part I of title 20 of the Code
of Federal Regulations (CFR) under
section 382 of the Internal Revenue
Code (Code). The proposed regulations
provide guidance under sections 382 and
383 relating to the use of pre-change
corporate tax attributes following an
ownership change to which section
382(l)(6) applies. Sections 382 and 383
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were amended by section 621 of the Tax
Reform Act of 1988 (the "1986 Act")
(Pub. L 99-154; 100 Stat. 2085). Section
382 was further amended by section
10225 of the Revenue Act of 1987 (Pub. L
100-203; 101 Stat. 1330-413), sections
1006, 4012 and 5077 of the Technical
and Miscellaneous Revenue Act of 1988
(the "1988 Act") (Pub. L 100-647; 102
Stat. 3393, 3856, and 3683), and sections
7205, 7304, 7811, 7815, and 7841 of the
Revenue Reconciliation Act of 1989
(Pub. L 101-239; 103 Stat. 2335, 2352,
2406, 2414. and 2427). For ownership
changes occurring after final regulations
are published, the final regulations will
supersede related portions of 26 CFR
5h.5, which provide temporary
regulations on the time and manner of
making various elections under the Tax
Reform Act of 1986.

Explanation of Provisions
Overview of Relevant Statutory
Provisions

Under section 382(a) of the Code, if an
ownership change (within the meaning
of section 382(g)(1)) occurs with respect
to a loss corporation (within the
meaning of section 382(k)(1)), the amount
of the loss corporation's taxable income
for a post-change year that may be
offset by the pre-change losses of the
loss corporation cannot exceed the
section 382 limitation. Under section
382(b), the section 382 limitation for a
post-change year generally is the value
of the loss corporation multiplied by the
applicable long-term tax-exempt rate
published periodically in the Internal
Revenue Bulletin. Under section 383, the
amount of the loss corporation's tax
liability that may be offset by certain
pre-change credits is also limited based
on the section 382 limitation.

Section 382(e) of the Code generally
provides that the value of the loss
corporation is the value of the stock of
such corporation (including any stock
described in section 1504(a)(4))
immediately before the ownership
change. This value is modified when a
redemption or other corporate
contraction occurs in connection with an
ownership change (section 382(e)(2)),
when the loss corporation contributions
are made With a principal purpose of
avoiding or increasing the section 382
limitation (section 382(l)(1)), and when
the loss corporation has substantial
nonbusiness assets (section 382(l)(4)).

Sections 382(l)(5) and (1)(6) of the
Code set forth two special rules for
ownership changes of loss corporations
under the jurisdiction of a court in a title
11 or similar case.

Section 382(l)(5) generally provides
that the section 382 limitation does not

apply to a loss corporation that has such
an ownership change If the loss
corporation's pre-change shareholders
and qualified creditors (determined
immediately before the ownership
change) own at least 50 percent of the
value and voting power of the loss
corporation's stock immediately after
the ownership change and as a result of
being pre-change shareholders or
qualified creditors. As originally
enacted in the 1986 Act, section 382(l)(6)
provided that, if section 382(l)(5) did not
apply to any reorganization described in
section 368(a)(1)(G) or any exchange of
debt for stock in a title 11 case, the
value of the loss corporation under
section 382(e) was the value of the loss
corporation immediately after the
ownership change. The 1988 Act
amended section 382(l)(6) to provide
that, in the requisite circumstances, the
value of the loss corporation under
section 382(e) is increased to reflect the
increase (if any) in value of the loss
corporation resulting from any surrender
or cancellation of creditors' claims in
the transaction.

The Proposed Regulations

General Rules

The purpose of the 1988 Act
amendment is to allow an increase in
the value of the loss corporation's stock
under section 382(l)(6) of the Code to the
extent attributable to a conversion of
debt into stock, but to deny an increase
in such value attributable to the infusion
of fresh capital. The relevant question,
therefore, in applying section 382(l)(6) to
a bankruptcy reorganization is whether
an increase in the value of the loss
corporation's stock is attributable to the
conversion of debt into stock or the
infusion of fresh capital.

In a bankruptcy reorganization, debt
may be converted into stock through the
direct issuance of stock for debt.
Alternatively, such a conversion may be
effected indirectly. For example, stock
may be issued for cash and the cash
proceeds distributed to creditors in
satisfaction of the debt. In either case,
the economic result to the loss
corporation is the same: debt is
converted into stock. Accordingly, the
proposed regulations make the benefits
of section 382()(6) of the Code available
to a loss corporation in either case.

The proposed regulations implement
these principles by providing that, when
section 382(l)(8) of the Code applies, the
value of the loss corporation for section
382 purposes generally is the lesser of
(1) the value of the stock of the loss
corporation immediately after the
ownership change (the "stock value
test") and (2) the value of the loss

corporation's assets (determined
without regard to liabilities)
immediately before the ownership
change (the "asset value test"). Thus,
the proposed regulations generally treat
all increases in the value of the loss
corporation resulting from a bankruptcy
reorganization as attributable to the
conversion of debt into stock (the stock
value test). However, if the value of the
loss corporation's stock exceeds the
value that would have resulted if the
loss corporation's creditors had
exchanged all of their debt for stock, the
excess cannot be from the direct or
indirect conversion of debt into stock. In
such circumstances, the value of the loss
corporation is limited to a value which
approximates the value of the loss
corporation's stock if the loss
corporation's creditors had exchanged
all of their debt for stock (the asset
value test).

Interaction With the Stock-for-Debt
Exception

The proposed regulations apply solely
for purposes of section 382(l)(6) of the
Code and do not apply for purposes of
applying the common law stock-for-debt
exception (that a debtor does not realize
income from discharge of indebtedness
when it issues stock in satisfaction of
indebtedness). Accordingly, the
proposed regulations do not alter the
principle that the stock-for-debt
exception does not apply when an
insolvent debtor or a debtor in a title 11
case issues its stock for cash and uses
that cash to satisfy its indebtedness for
less than the amount owing on such
indebtedness. See Rev. Rule. 92-52,
1992-27 I.R.B. 6 (stock-for-debt exchange
is not aggregated with another exchange
not involving stock to apply the stock-
for-debt exception to the other
exchange).

Interaction With Other Code Provisions
Modifying the Value of the Loss
Corporation

Section 382(l)(6) of the Code does not
supersede the rules of sections 382(e)(2)
(relating to redemptions or other
corporate contractions), 382(e)(3)
(relating to foreign corporations),
382(1)(1) (relating to capital
contributions), and 382 (1)(4) (relating to
substantial nonbusiness assets). Thus,
as a general matter, the proposed
regulations provide that those rules
continue to apply when section 382(l)(6)
applies to an ownership change of a loss
corporation. The proposed regulations,
however, coordinate the application of
those rules with the general section
382(l)(6) rules described above so that
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they operate consistentty wQt i each
other.

To coordinate the application of
section 382(e)(2) of the Code, the
proposed regulations provide that the
amount of any post-change redemption
or corporate contraction to which
section 382(e)(2) applies reduces the
amount determined under the stock
value test. The proposed regulations do
not provide a similar reduction for the
amount determined under the asset
value test.

To coordinate the application of
section 382(e)(3) of the Code, the
proposed regulations provide that. in
determining the value of the stock of any
loss corporation that is a foreign
corporation, only items connected with
the conduct of a trade or business in the
United State3 are taken into account.
Similarly, in determining the value of the
pre-change assets of any loss
corporation that is a foreign corporation,
only assets connected with the conduct
of a trade or business in the United
States are taken into account.

To coordinate the application of
section 382a)(1) of the Code, the
proposed regulations provide that, when
the loss corporation receives a capital
contribution as part of a plan a principal
purpose of which is to avoid or increase
the section 382 limitation, the amount
determined under the asset value test is
reduced by the 'amount of such capital
contribution. For this purpose, the
proposed regulations treat the receipt of
cash or property by the loss corporation
in exchange for the issuance of
indebtedness as a capital contribution if
it is part of a plan a principal purpose of
which is to increase the value of the loss
corporation under the rules of section
382(l)(6). No reduction in the amount
determined under the stock value test is
required on account of these capital
contributions.

To coordinate the application of
section 362(l)(4) of the Code, the
proposed regulations provide that, when
the loss corporation has substantial
nonbusiness assets, the amount
determined under the stock value test is'
reduced by the excess of the fair market
value of nonbusiness assets over the
nonbusiness assets' share of
indebtedness. The proposed regulations
provide that in these circumstances the
amount determined under the asset
value test is reduced by the fair market
value of the nonbusiness assets.

Anti-abuse Rule for Stock.not Subject to
Entrepreneurial Risks of Corporate
Operations

The proposed regulations contain an
anti-abuse rule designed to prevent
deliberate artificial increases in the

value of the loss corporation
attributable to stock that is not subject
to risks of corporate business
ope-rations. Under the rule, the amount
determrined under the stock value test is
reduced by the value of stock that is
issued with a principal purpose of
increasing the section 382 limitation
without subjecting the investment to the
entrepreneurial risks of corporate
business operations.

Special Limitotion on Stock Value

The proposed regulations provide that
the value of stock of a loss corporation
issued in connection with an ownership
change in a title ii or similar case
cannot exceed the amount of cash plus
the value of any property (including
indebtedness of the loss corporation)
received by the loss corporation in
consideration for the issuance of that
stock. The -rule is designed to avoid
vauation disputes that otherwise might
arise when taxpayers take the position
that the "intrinsic" value of the stock is
more than the amount paid for it (for
example, because the stock trades at a
higher price at some later date when
trading stabilizes).

Secod Owroshio Change Within Two

Except as provided in regulations,
section 382(1)(1) of the Code removes
any capital contributions made within
the two-year period immediately
preceding an ownership change of a loss
corporation from the value of that
corporation for purposes of determining
the section 392 limitation. If the value of
a loss corporation in an ownership
change was determined under section
382(l(61 and a second ownership change
occurred within the two-year period
immediately following the first
ownership change, section 382(11(t1)
would reduce, the value of the loss
corporation with respect to the second
ownership change by the amount of debt
converted into stock that was previously
taken into account under section
382(t](6) with respect to the first
ownership change. This could reduce the
section 32 limitation, with respect to the
second ownership change as applied
even to losses incurred or accrued prior
to the fiist ownership change, a result
that would frustrate the purposes of
s&ction 382(1)(0). Accordingly. the
proposed regulations provide that
section 382(l(1t) does not apply to any
increase in varte of the loss corporation
previously taken into account under
section 382(lJ(6).

Electian Under Section 382(1f[51(t1l

Section 382(l)(5)(H) of the Code
provides that a loss corporation may

elect not to have the provisions of
section 382(11(5) apply. The proposed
regulations provide that the election is
irrevocable and require that the election
be made on the return of the loss
corporation for the taxable year
inc!uding or ending with the change
date. These rules allow considerable
time for a loss corporation that qualifies
under section 382(t)(5) to determine that
it wishes to forego the benefits of that
section. In addition, these rules help
prevent loss corporations from using the
election to avoid the effect of section
382(l)(5)(D) (which imposes a section 382
limitation of zero if an ownership
change occurs in the two-year period
immediately following an ownership
change to which section 382(l)(5)
applies), either by making the election
after a second ownership change or by
making a protective election that is
revoked after the expiration of the two-
year period.

Effective Dates

The proposed regulations generally
apply to any ownership change
occurring after the date final regulations
are published in the Federal Register,
However, a loss corporation may elect
to apply the rules in the final regulations
in their entirety to any ownership
change occurring on. or before that date
including ownership changes to which.
section 382(l)(5) of the Code applied.

Special Analyses

It has been determined that these
proposed regulations are not major rules
as defined in. Executive Order 12291.
Therefore, a Regulatory Impact Analysis
is not required. It has also been
determined that section 553(b) of the
Administrative Procedure Act (5 U.S.C.
chapter 5) and the Regulatory Flexibility
Act (5 U.S.C. chapter 6) do not apply to
these regulations, and, therefore, an
initial Regulatory Flexibility Analysis is
not required. Pursuant to section 7805(f)
of the Code, the notice of proposed
rulemaking for the regulations will be
submitted to. the Chief Counsel for
Advocacy of the Small Business
Administration for comment-on their
impact on-small business.

Comments and Request To Appear at a
Public Hearing

Before adopting these proposed
regulations, consideration will be given
to any written comments that-are timely
submitted (preferably a signed original
and eight copies) to the Internal
Revenue Service. All comments will be
available for public inspection and
copying in their entirety. Written
-comments, requests to appear, and
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outlines of oral comments to be
presented at a public hearing scheduled
for October 29, 1992, must be received
by October 8, 1.2. See notice of public
hearing. published elsewhere in this
issue of the Federal Register.

Drafting Information
The principal author of these

proposed regulations is Victor Penico,
Office of the Assistant Chief Counsel
(Corporate], Office of Chief Counsel,
Internal Revenue Service. However,
personnel from other offices of the
Internal Revenue Service and Treasury
Department participated in developing
the regulations, in matters of both
substance and style.

List of Subjects

26 CFR 1.381(a)- through 1.383-3
Income taxes, Reporting and

recordkeeping requirements.

26 CFR Part 5h
Income taxes, Reporting and

recordkeeping requirements.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR, chapter 1, parts 1
and 5h are proposed to be amended as
follows:

PART I-INCOME TAX; TAXABLE
YEARS BEGINNING AFTER
DECEMBER 31, 1953

Paragraph 1. The authority citation for
part 1 continues to read in part and is
amended by adding the citation for
§ 1.382-3(n)(2) to read as follows:

Authority: 26 U.S.C. 7805. * * * Section
1.382-3 also issued under 26 U.S.C. 382(m).
Section 1.38-3{n)(2) also issued under 26
U.S.C. 382(l)(1)(B]. • * -

Par. 2. Section 1.382-3 is amended by
adding paragraphs (i) through (1), (m)(2),
(n) and (p) to read as follows:

§ 1.382-3 Special rules under sactIon 382
for corporatlen under the jurIsdIction of a
court In a ttle 11 or siml case.

(i) Election not to apply section
382()(5). Under section 382(l)(5)(H), a
loss corporation may elect not to have
the provisions of section 382(1)(5) apply
to an ownership change in a title 11 or
similar case. This election is irrevocable
and must be made by the due date
(including any extensions of time) of the
loss corporation's tax return for the
taxable year which includes the change
date. The election is to be made by
attaching the following statement to the
tax return of the loss corporation for
that taxable year- This is an election
under § 1.382-3(i) not to apply the

provisions of section 38(1)(5) to the
ownership change occurring pursuant to
a plan of reorganization confinmed by
the court on [insert confirmation date]."

(j) Value of the loss corporation in an
ownership change to which section
382(1](6) applies. Section 382(l)(6)
applies to any ownership change
occurring pursuant to a plant of
reorganization in a title 11 or similar
case to which section 382(l)(5) does not
apply. In such case, the value of the loss
corporation under section 382(e) is equal
to the lesser of-

(1) The value of the stock of the loss
corporation immediately after the
ownership change (determined under
the rules of paragraph (k) of this
section); or

(2) The value of this loss corporation's
pre-change assets (determined under the
rules of paragraph (i) of this section).
(k) Rules for determining the value of

the stock of the loss corporation-(1)
Certain ownership interests treated as
stock. For purposes of paragraph (j)(1) of
this section-

(i) Stock includes stock described in
section 1504(a)(4) and any stock that is
not treated as stock under § 1.382-
2T(f)(18)(ii) for purposes of determining
whether a loss corporation has an
ownership change; and

(ii) Stock does not include an
ownership interest that is treated as
stock under I 1.382-2T(f)(18)(iii) for
purposes of determining. whether a loss
corporation has an ownership change.

(2) Coordination with section
382(e)(2). In the case of a redemption or
other corporate contraction occurring
after and in connection with the
ownership change, the value of the stock
of the loss corporation under paragraph
(j)(1) of this section is reduced under
section 382(e)(2).

(3) Coordination with section
382(e](3). If the loss corporation is a
foreign corporation, in determining the
value of the stock under paragraph (i)(1)
of this section, only items treated as
connected with the conduct of a trade or
business in the United States are taken
into account.
(4) Coordination with section 382()(1).

Section 382(l)(1) does not apply in
determining the value of the stock of the
loss corporation under paragraph (j)(1)
of this section.

(5) Coordination with section 382(1)(4).
If, immediately after the ownership
change, the loss corporation has
substantial nonbusiness assets (as
determined under section 382(l)(4)(B)
taking into account only those assets the
loss corporation held immediately
before the ownership change), the value
of the stock of the loss corporation
under paragraph (j)(1) of this section is

reduced by the excess of the value of
such nonbusiness assets over those
assets' share of the loss corporation's
indebtedness (determined under section
382(1)(4)(D) taking into account the loss
corporation's assets and liabilities
immediately after the ownership
change).

(6) Special rule for stock not subject
to the risk of corporate business
operations-4i) In general. The value of
the stock of the loss corporation under
paragraph (j)(1) of this section is
reduced by the value of stock that is
issued with a principal purpose of
increasing the section 382 limitation
without subjecting the investment to the
entrepreneurial risks of corporate
business operations.

(ii) Coordination of this paragraph
(k)(6) and other rules affecting value. If
the value of the loss corporation is
modified under another rule affecting
value, appropriate adjustments are to be
made so that such modification is not
duplicated under this paragraph (k)(6).

(7) Limitation on value of stock. For
purposes of paragraph (j)(1) of this
section, the value of stock of the loss
corporation issued in connection with
the ownership change cannot exceed the
cash and the value of any property
(including indebtedness of the loss
corporation) received by the loss
corporation in consideration for the
issuance of that stock.

(1) Rules for determining the value of
the loss corporation 's pre-chonge
assets--(3) In general. Except as
otherwise provided in this paragraph (1).
the value of the loss corporation's pre-
change assets is the value of its assets
(determined without regard to liabilities)
immediately before the ownership
change.

(2) Coordination with section
382(e)(2). Section 382(e)(2) does not
apply in determining the value of the
pre-change assets of the loss
corporation under paragraph (j)(2) of
this section.

(3) Coordination with section
382(e)(3). If the loss corporation is a
foreign corporation, in determining the
value of the pre-change assets under
paragraph (j)(2) of this section, only
assets treated as connected with the
conduct of a trade or business in the
United States are taken into account.

(4) Coordination with section 382(l)(11.
The value of the pre-change assets of
the loss corporation under paragraph
(j)(2) of this section is reduced by the
amount of any capital contribution to
which section 382(l)(1) applies. For
purposes of applying this paragraph
(1)(4), the receipt of cash orproperty by
the loss corporation in exchange for the
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issuance of indebtedness is considered a
capital contribution if it is part of a plan
a principal purpose of which is to
increase the value of the loss
corporation under paragraph (j) of this
section.

(5) Coordination with section 382(l)(4].
If, immediately after the ownership
change, the loss corporation has
substantial nonbusiness assets (as
determined under section 382(l)(4)(B)
taking into account only those assets the
loss corporation held immediately
before the ownership change), the value
of the loss corporation's pre-change
assets is reduced by the value of the
nonbusiness assets.

(in) Continuity of business
requirement * *

(2) Under section 382[l)[6]. If section
382(1)(6) applies to an ownership change
of a loss corporation, section 382(c)
applies to the ownership change.

(n) Ownership change in a title II or
similar case succeeded by another
ownership change within two years--1)
Section 382(1)(5) applies to the first
ownership change. If section 382(1})5)
applies to an ownership change and,
within the two-year period immediately
following such ownership change, a
second ownership change occurs,
section 382(l)(5] cannot apply to the
second ownership change and the
section 382(a) limitation with respect to
the second ownership change is zero.

(2) Section 382(1)(6) applies to the first
ownership change. If the value of a loss
corporation in an ownership change was
determined under section 382(l)(6) and a
second ownership change occurs within
the two-year period immediately
following the first ownership change, the
value of the loss corporation under
section 382(e) with respect to the second
ownership change is not reduced under
section 382(l)(1) for ary increase in
value of the loss corporation previously
taken into account under section
382(l)(6) with respect to the first
ownership change.
* * * * *

(p) Effective date for rules relating to
section 382(1(6)--(1) In general.
Paragraphs (i), (), (k), (1), (m)(2), and
(n)(2) of this section apply to any
ownership change occurring after
[INSERT DATE FINAL REGULATIONS
ARE PUBLISHED IN THE FEDERAL
REGISTER].

(2) Ownership change to which
section 382(1)(6) applies occurring on or
before [INSERT DATE FINAL
REGULATIONS ARE PUBLISHED IN
THE FEDERAL REGISTER]. In the case
of an ownership change occurring on
or before [INSERT DATE FINAL
REGULATIONS ARE PUBLISHED IN

THE FEDERAL REGISTER], the loss
corporation may elect to apply the rules.
of paragraphs (j), (k), (1), (m)(2), and
(n)(2) of § 1.382-3 in their entirety. The
election must be made by the later of the
due date (including any extensions of

-time) of the loss corporation's tax return
for the taxable year which includes the
change date or the date that the loss
corporation files its first tax return after
[INSERT DATE THAT IS 60 DAYS
AFTER FINAL REGULATIONS ARE
PUBLISHED IN THE FEDERAL
REGISTERI.

The election is made by attaching the
following statement to the return: "This
is an election to apply § § 1.382-3 (j), (k),
(1), {m](2), and (n)(2) of the income tax
regulations to the ownership change
occurring pursuant to a plan of
reorganization confirmed by the court
on [INSERT CONFIRMATION DATE]."
In connectiun with making this election,
on the same return the loss corporation
may also elect not to apply section
382(l)(5) to the ownership under
paragraph (i) of this section (if the loss
corporation has not already done so
pursuant to § 5h.5(a) (2) and (3) of this
chapter). If, under the applicable statute
of limitations, the loss corporation may
file amended returns for the year of the
ownership change and all subsequent
years (an "open year"), an electing loss
corporation must file an amended return
for each prior affected year to reflect the
elections. If, under the applicable statute
of limitations, the loss corporation may
not file an amended return for the year
of the ownership change or any
subsequent year (a "closed year"), an
electing loss corporation must file an
amended return for each affected open
year to reflect the elections and the
section 382 limitation resulting from the
ownership change must be appropriately
adjusted for the earliest open year (or
years) to reflect the difference between
the amount of pre-change losses actually
used in closed years and the amount of
pre-change losses that would have been
used in such years applying the rules of
paragraphs (j), (k), (1), (m)(2), (n)(2) of
this section to the ownership change.

PART 5h-TEMPORARY
REGULATIONS-ELECTIONS UNDER
VARIOUS PUBLIC LAWS

Par. 3. The authority citation for part
5h continues to read in part and is
amended by removing "382(1)(5)(H)," in
the citation for § 5h.5 to read as follows:

Authority: 26 U.S.C. 7805 * * *

Par. 4. Effective on [INSERT DATE
FINAL REGULATIONS ARE
PUBLISHED IN THE FEDERAL

REGISTER], § 5h.5 is amended as
follows:

1. The table in paragraph (a)(1) is
amended by removing thllentry for
"621(a)".

2. The table inparagraph (a)(4)(ii) is
amended by. removing the entry for
"621(a)".

2. The table in paragraph (a)(4)(ii) is
amended by removing the entry for
"621(a)".
George O'Hanlon.
Acting Commissioner of Internal Revenue.
[FR Doc. 92-18322 Filed 8-5-92: 8:45 aml
BILLING COE 430-0-M

26 CFR Parts I and 5h

[CO-68-90

RIN 1545-A060

Limitation on Net Operating Loss
Carryfowards and Certain Built-In
Losses Following Ownership Change;
Special Rule for Value of a Loss
Corporation Under the Jurisdiction of
a Court In a Title II Case; Hearing

AGENCY: Internal Revenue Service.
Treasury.
ACTION: Notice of public hearing on
proposed regulations.

SUMMARY: This document contains
notice of a public hearing on proposed
regulations which provide guidance on
determining the value of a loss
corporation following an ownership
change to which section 382(1)(6) of the
Internal Revenue Code of 1986 applies.
DATES: The public hearing will be held
on Thursday, October 29, 1992,
beginning at 10 a.m. Requests to speak
and putlines of oral comments must be
received by Thursday, October 8, 1992.
ADDRESSES: The public hearing will be
held in the Commissioner's Conference
Room, room 3313, Internal Revenue
Service Building, 1111 Constitution
Avenue NW., Washington, DC. Requests
to speak and outlines of oral comments
should be submitted to: Internal
Revenue Service, P.O. Box 7604, Ben
Franklin Station, Attn: CC:CORP:T:R,
(CO-88-90), room 5228, Washington, DC
20044.

FOR FURTHER INFORMATION CONTACT:
Carol Savage of the Regulations Unit,
Assistant Chief Counsel (Corporate),
202-622-8452 or (202) 622-7180 (not toll-
free numbers).
SUPPLEMENTARY INFORMATION: The
subject of the public hearing is proposed
regulations under section 382 of the
Internal Revenue Code. The proposed
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regulations appear elsewhere in this
issue of the Federal Register.

The rules of § 601.601(a)(3) of the
"Statement of Procedural Rules" (26
CFR part 601) shall apply with respect to
the public hearing. Persons who have
submitted written comments within the
time prescribed in the notice of
proposed rulemaking and who also
desire to present oral comments at the
hearing on the proposed regulations
should submit not later than Thursday,
October 8, 1992, an outline of the oral
comments/testimony to be presented at
the hearing and the time they wish to
devote to each subject.

Each speaker (or group of speakers
representing a single entity) will be
limited to 10 minutes for an oral
presentation exclusive of the time
consumed by questions from the panel
for the government and answers to these
questions.

Because of controlled access
restrictions, attendees cannot be
permitted beyond the lobby of the
Internal Revenue Service Building until
9:45 a.m.

An agenda showing the scheduling of
the speakers will be made after outlines
are received from the persons testifying.
Copies of the agenda will be available
free of charge at the hearing.

By direction of the Commissioner of
Internal Revenue.
Dale D. Goode,
Federal Register Liaison Officer, Assistant
Chief Counsel (Corporate).
[FR Doc. 92-18474 Filed 8-5-92; 8:45 am)
BIMiG COOF "30-4i-M

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 165

[CGD14 92-051

RIN 2115

Safety Zone; Pacific Missile Range
Facility (PMRF), Barking Sands, Island
of Kauai, HI

AGENCY: Coast Guard, DOT.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
establish a permanent safety zone in the
waters near the Pacific Missile Range
Facility (PMRF), Barking Sands, Kauai,
Hawaii. The rulemaking is needed to
protect the.public and property from the
hazards related to the launching of
Strategic Target System vehicles at
PMRF. The safety zone is intended to
ensure that all persons and vessels
remain clear of the down-range area

during launches of Strategic Target
System vehicles.
DATES: Comments must be received on
or before September 21, 1992.
ADDRESSES: Comments may be mailed
to Coast Guard Marine Safety Office,
Honolulu, 433 Ala Moana Boulevard,
Honolulu, Hawaii, 96813-4909, or may
be delivered to the above address
between 8 a.m. and 3 p.m., Monday
through Friday, except Federal holidays.
For information concerning comments
the telephone number is (808) 541-2068.

The Coast Guard Marine Safety
Office, Honolulu, Hawaii maintains the
public docket for this rulemaking.
Comments will become part of this
docket and will be available for
inspection or copying at the foregoing
address.
FOR FURTHER INFORMATION CONTACT:.
Lieutenant (junior grade) A. C. Curry,
Port Safety and Security Branch, Marine
Safety Office, Honolulu, Hawaii, (808)
541-Z068.
SUPPLEMENTARY INFORMATION:

Reqbest for Comments

The Coast Guard encourages
interested persons to participate in this
rulemaking by submitting written data,
views, or arguments. Persons submitting
comments should include their names
and addresses, identify this rulemaking
(CGD14 92-05) and the specific section
of this proposal to which each comment
applies, and give the reason for each
comment. Each person wanting
acknowledgment of receipt of comments
should enclose a stamped, self-
addressed postcard or envelope.

The Coast Guard will consider all
comments received during the comment
period. It may change this proposal in
view of the comments.

The Coast Guard plans no public
hearing. Persons may request a public
hearing by writing to the Captain of the
Port, Honolulu, Hawaii, at the address
under "ADDRESSES." If it is determined
that the opportunity for oral
presentations will aid this rulemaking,
the Coast Guard will hold a public
hearing at a time and place announced
by a later notice in the Federal Register.

Drafting Information
The principal persons involved in

drafting this document are Lieutenant
(junior grade) A.C. Curry, Project
Officer, Marine Safety Office Honolulu,
and Lieutenant Commander H. A. Black,
Project Attorney, Fourteenth Coast
Guard District Legal Office.

Background and Purpose
This safety zone has been requested

by the PMRF and the U.S. Army

Strategic Defense Command for the
launching of Strategic Target System
(STARS) vehicles from PMRF on the
island of Kauai, Hawaii. The Strategic
Defense Command intends to launch the
first of its STARS vehicles in late
August, 1992. The program will involve
approximately four launches per year
over a ten year period. The launches
involve rocket operations, the potential
hazards to any vessels or persons along
the launch ground path due to rocket
blast and the possibility of falling
debris.

Implementation of a permanent safety
zone will enhance safe navigation off
the Island of Kauai, Hawaii, by defining
an established, consistent area that
must be kept clear during STARS
launches. The permanently defined area
will eliminate the need to create
quarterly safety zones and will provide
clear, consistent notice to all mariners of
the affected danger areas.

Regulatory Evaluation

This proposal is not major under
Executive Order 12291 and not
significant under the Department of
Transportation Regulatory Policies and
Procedures (44 FR 11040; February 26,
1979). The Coast Guard expects the
economic impact of this proposal to be
so minimal that a Regulatory Evaluation
is unnecessary.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), the coast Guard
must consider whether this proposal will
have a significant economic impact on a
substantial number of small entities.
"Small entities" include independently
owned and operated small businesses
that are not dominant in their field and
that otherwise qualify as "small
business concerns" under section 3 of
the Small Business Act (15 U.S.C. 632).
Becquse it expects the impact of this
proposal to be minimal, the Coast Guard
certifies under 5 U.S.C. 605(b) that this
proposal, if adopted, will not have a
significant economic impact on a
substantial number of small entities.

Collection of information. This
proposal contains no collection of
information requirements under the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.).

Federalism

The Coast Guard has analyzed this
proposal in accordance with the
principles and criteria contained in
Executive Order 12612 and has
determined that this proposal does not
have sufficient federalism implications
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to warrant the preparation of a
Federalism Assessment.

Environment

The Coast Guard considered the
environmental impact of this proposal
and concluded that preparation of an
environmental impact statement is not
necessary. An Environmental
Assessment and a Finding of No
Significant Impact are available in the
docket for inspection or copying where
indicated under "ADDRESSES."

List of Subjects in 33 CFR Part 165
Harbors, Marine safety, Navigation

(water), Security measures, Vessels,
Waterways.

For the reasons set out in the
preamble, the Coast Guard proposes to
amend 33 CFR part 165 as follows:

1. The authority citation for part 165
continues to read:

Authority: 33 U.S.C. 1231 50 U.S.C. 191:49
CFR 1.46 and 33 CFR 1.05-1(g), 6.04-1, 6.04-6,
and 160.5.

2. A new section 165.1406 is added to
read as follows:

§ 165.1406 Safely Zone: Pacific Misile
Ratge Facilty (PMRF), Bating Snds.
Island of Kairon HawdL

(a) Location. The following area is
established as a safety zone during
launch operations at PMRF. Kauai,
Hawaii: The waters bounded by the
following coordinates: (22°01.2'N,
159°47.3'W), (22-01.2'N, 159-50.7W,
(22006.3'N. 150°50.7'W).
(22°06.3'N,15o44.8'W).

(b) Activitation. The above safety
zone will be activated during launch
operations at PMRF, Kauai, Hawaii. The
Coast Guard will provide notice that the
safety zone will be activated through
published and broadcast local notice to
mariners prior to scheduled launch
dates.

(c) Regulation. The area described in
paragraph [a) of this section will be
closed to all vessels and persons, except
those vessels and persons authorized by
the Commander, Fourteenth Coast
Guard District, or the Captain of the Port
(COTP) Honolulu, Hawaii, whenever
Strategic Target System (STARS]
vehicles are to be launched by the
United States Government from the
PMRF, Barking Sands, Kauai, Hawaii.

(d) The general regulations governing
safety zones contained in 33 CFR 165.23
apply.

Dated: July 21, 1992.
Richard C. Vlan.
Captain, U.S. Coast Guard Captain of the Port.
Honolulu, Hawaii.
[FR Doc. 92-16891 Filed 8-5-92; 8:45 aml
UILUNG CODE 4O-114-,M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 300 and 308

[Docket No. I1CCR; FRL-3825-41

Recovery of Costs for CERCLA
Response Actions

AGENCY- Environmental Protection
Agency.
ACTION: Proposed rule.

SUMMARY. The U.S. Environmental
Protection Agency (EPA) is authorized
to recover from responsible parties
under section 107(a) of the
Comprehensive Environmental
Response, Compensation, and Liability
Act (CERCLA), the costs it has incurred
for response actions taken for releases
or threats of releases of hazardous
substances. This proposal clarifies for
purposes of response actions taken by
EPA: What costs are recoverable,
including direct costs, indirect costs, and
interest: how these costs are
determined; what information will
support EPA's cost recovery efforts by
describing the response action taken
and providing an accurate accounting of
all costs incurred; and, certain terms in
the CERCLA statute of limitations for
cost recovery actions.

The proposed regulation would amend
certain provisions and establish new
regulations on CERCLA Cost Recovery.
The proposed regulation is intended to
clarify certain aspects of the cost
recovery process and thereby avoid
unnecessary costs and delays involved
in that process whether they occur
during settlement negotiations or
administrative or judicial proceedings.
DATES: Comments on this proposal must
be received on or before October 5, 1992.
ADDRESSES:. Interested persons may
participate in this rulemaking by
submitting comments to Francis J. Biros,
CERCLA Enforcement Division (OS-
510W), Office of Solid Waste and
Emergency Response, U.S.
Environmental Protection Agency, 401 M
Street, SW., Washington, DC 20460.

DOCKET Copies of materials
relevant to this rulemaking are
contained in room M2427 at the U.S.
Environmental Protection Agency, 401 M
Street, SW., Washington, DC 20460
(Docket Number 115CCR). The docket is
available for inspection between the
hours of 9 a.m. and 4 p.m Monday
through Friday, excluding federal
holidays. Appointments to review the
docket may be made by calling 202-250-
3046.
FOR FURTHER DIFORMATION CONTACT:
Sally Martiny, U.S. Environmental

Protection Agency (OS-610W), at 703-
308-8454, or the RCRA/CERCLA Hotline
1-800-424-0346 (703-20-9810 in the
Washington, DC metro area).
SUPPLIMENTARY INFORMATION:

The preamble is organized as follows:
I. Introduction

A. Authority
B. Background
C. Statutory Provisions

11. Issues Addressed by the Proposed Rule
A. Costs Recoverable Under CERCLA
B. Determining Costs
1. Direct Costs
2. Indirect Costs
3. Interest
C. Documenting Response "Actions and

Costs
D. CERCLA Statute of Umitations
E. Public Comment

III. Section-by-Section Summary
IV. Summary of Supporting Analyses

I. Introduction

A. Authority

Today's proposed rule will amend 40
CFR part 300 and establish a new 40
CFR part 308, CERCLA Cost Recovery.
The authority to amend 40 CFR part 300
is cited in this regulation. The authority
to issue 40 CFR part 306 is found in the
Comprehensive Environmental
Response, Compensation, and Liability
Act of 1980, as amended by the
Superfund Amendments and
Reauthorization Act of 1986 (SARA). (42
U.S.C. 9601 et seq.), referred to as
CERCLA. Section 115 of CERCLA
authorizes the President to delegate and
assign any duties or powers imposed
upon or assigned to him and to
promulgate any regulations necessary to
carry out the provisions of title I of
CERCLA. These duties and powers have
been delegated to the U.S.
Environmental Protection Agency (EPA)
pursuant to Executive Order 12580 (52
FR 2923).

B. Background

CERCLA gives the United States
broad authority to respond directly to
releases or threats of releases of
hazardous substances into the
environment or releases or threats of
releases into the environment of any
pollutant or contaminant which may
present an imminent and substantial
danger to the public health or welfare. in
addition to authorizing direct federal
response, CERCLA authorizes the
federal government to compel
responsible parties to take response
actions at their own expense. CERCLA
establishes a Trust Fund, known as the
Hazardous Substance Superfund
(Superfund), to pay for federal
government response actions. It is
financed primarily with a tax on crude
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oil and certain chemicals. Executive
Order 12580 delegates to EPA primary
responsibility for implementing the
Superfund program.

In 1980, CERCLA established a five-
year, $1.6 billion Trust Fund. In 1986,
amendments to CERCLA reauthorized
the Superfund program for five years
and increased the size of the Trust Fund
by $8.5 billion. In 1990, Congress
reauthorized the Superfund program for
three additional years to 1994 and
extended the taxing provisions for four
years to 1995. This extension will add
$5.1 billion to the Trust Fund. The
Congress has appropriated, and EPA has
obligated approximately $8.5 billion by
the end of fiscal year (FrY) 1991 in the
implementation of the Superfund
program. Disbursements at the end of
FY 1991 were approximately $6.0 billion.

CERCLA authorizes the federal
government, states, and Indian tribes, as
well as private parties, to recover their
response action costs from those
responsible for releases or threats of
releases of hazardous substances.
CERCLA's legislative history reflects
Congress' concern that the objectives of
the statute would not be met without a
highly successful enforcement program
achieving privately funded cleanups and
recovering government response costs
(see e.g., 132 Cong. Rec. S14903, remarks
of Sen. Stafford (October 3, 1996)). Both
avenues are needed because EPA, by
itself, could not secure the financial and
human resources necessary to address
the problems associated with the
nation's uncontrolled hazardous waste
sites.

This proposed rule focuses on the cost
recovery aspect of CERCLA. Cost
recovery actions under CERCLA
potentially involve billions of dollars
and complex litigation. The time and
costs incurred by the United States and
responsible parties in preparing for,
negotiating, and litigating these cases
have been and will continue to be
substantial.

This proposed rule is designed to
reduce some of that time and cost
burden, by clarifying some of the major
issues related to cost recovery.
C. Statutory Provisions

Section 107(a) of CERCLA authorizes
the United States to recover, "all costs
of removal or remedial action incurred
by the United States * * * not
inconsistent with the national
contingency plan." Pursuant to section
107(a), the following parties are liable:

(1) the owner and operator of a vessel or a
facility, (2) any person who at the time of
disposal of any hazardous substance owned
or operated any facility at which such
hazardous substances were disposed of, (3)

any person who by contract, agreement, or
otherwise arranged for disposal or treatment,
or arranged with a transporter for transport
for disposal or treatment, of hazardous
substances owned or possessed by such
person, by any other party or entity, at any
facility or incineration vessel owned or
operated by another party or entity and
containing such hazardous substances, and
(4) any person who accepts or accepted any
hazardous substances for transport to
disposal or treatment facilities, incineration
vesselsuor sites selected by such person,

These persons are referred to as
responsible parties. Courts have
interpreted CERCLA's liability standard
to provide for joint and several, as well
as strict, liability for these responsible
parties.

Section 104 of CERCLA authorizes
EPA to take a "removal" or "remedial"

action or any other response action
consistent with the national contingency
plan, which EPA deems necessary to
protect public health and the
environment, whenever there is a
release or a substantial threat of release
of a hazardous substance into the
environment, or whenever there is a
release or substantial threat of release.
of any pollutant or contaminant into the
environment that may present an
imminent and substantial danger to
public health or welfare. These actions
are authorized to be taken to protect the
public health, or welfare, or the
environment.

Section 101(23) of CERCLA defines
"remove" or "removal" to include short-
term responses to clean up or remove
releases or threats of releases of
hazardous substances from the
environment. These so-called
"traditional" physical removals may
include installing security fencing,
removing and disposing drums or spills
of chemicals or containing and treating
contaminated soils or sludges on- or off-
site. In order for EPA to undertake these
removal actions and pay for them out of
the Superfund, the action must cost less
than $2 million and last less than one
year, unless a waiver is granted
pursuant to section 104(c)(1) of CERCLA.
This statutory limitation does not apply
to removal actions taken by responsible
parties.

In addition to these "traditional"
physical removals, CERCLA's definition
of removal also includes certain other
activities, including studies and
investigations of releases and threats of
releases to determine their nature and
extent, and other actions taken to plan
and direct response actions pursuant to
section 104(b) of CERCLA. Removal
activities prior to a remedial action refer
to preliminary assessments (PAs), site
investigations (Sis), remedial

investigations/feasibility studies (RI/
FSs), a record of decision (ROD) that
describes the remedy selected for the
site, and remedial design (RD).

Section 101(24) of CERCLA defines"remedy" or "remedial" generally to
include long-term efforts to mitigate or
permanently remedy problems at a site.
They may be taken intstead of, or in
addition to, removal action in the event
of a release or threatened release of a
hazardous substance into the
environment, to prevent or minimize the
release of hazardous substances so that
they do not migrate or otherwise cause
substantial danger to present or future
public health or welfare or the
environment. There is no statutory
dollar limit to these response actions.
According to the national contingency
plan, 40 CFR part 300, EPA will not
expend Superfund monies for a remedial
action at a site unless it is on the NPL.
This NPL-limitation does not apply to
remedial actions undertaken by
responsible parties or to removal
actions.

CERCLA and the national contingency
plan include within the definitions of
removal and remedial actions related
enforcement activities such as cost
recovery activities under section 107(a).
Both removals and remedials are
considered to be "response" actions.
"Response" actions are defined in
section 101(25) of CERCLA as "remove,
removal, remedy, and remedial action,
all such terms (including the terms,removal' and 'remedial action') include
enforcement activities related thereto."

EPA ranks hazardous sites according
to the severity of the problem at the site
and places those deserving priority
attention on its National Priorities List
(NPL). Information upon which a site's'
ranking is based is collected as part of
the PA and SI. As of July 29, 1991, the
NPL included 1,188 sites, including 116
federal facility sites, with an additional
23 sites proposed for inclusion on the
NPL. Final and proposed sites now total
1211. 56 FR 35840 (1991).
IH. Issues Addressed by the Proposed
Rule

A. Costs Recoverable Under CERCLA

CERCLA section 107(a) provides
authority to federal agencies to bring an
action against responsible parties for
recovery of all costs incurred for
removal or remedial action not
inconsistent with the national
contingency plan. The proposed rule
would define the scope of costs that are
recoverable by EPA in enforcement
actions filed under section 107(a). First,
the proposed rule in § 308.20, would
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codify the liability standard in CERCLA
section 107(a)14)[A) which states that
responsible parties are liable for federal
costs of response actions incurred not
inconsistent with the national
contingency plan. Second, in § 308.25,
the rule would make clear that "all costs
of removal of remedial action incurred,"
referenced in section 107fa), include the
categories of direct costs, indirect costs,
and interest. These costs are incurred by
EPA in performing all the Superfund
response activities authorized by
CERCLA and governed by the national
contingency plan. Direct costs are
expenditures which are made for site-
specific response action and which are
identified in individual site accounts in
EPA's financial management system.
Indirect costs are operation and
management costs, comparable to
overhead, which support site response
actions and the Superfund program in
general, but which cannot be directly
accounted for on an individual site
basis. Interest on federal expenditures is
specifically recoverable under section
107(a) of CERCLA. As discussed below
in section B. Determining Costs, of this
preamble, the proposed rule would
further define and describe the method
for determining direct costs, indirect
costs, and interest.

The proposed rule would clarify two
significant and related issues concerning
the costs recoverable by the United
States under section 107(a): First, that
indirect costs are recoverable; and
second, that defendants in section 107(a)
cost recovery actions, in addressing the
issue of whether costs are incurred in a
manner not inconsistent with the
national contingency plan, cannot avoid
payment of United States' costs on the
grounds that such costs are
"unnecessary" or "unreasonable." The
proposed rule is consistent with and
supported by current federal case law
addressing CERCLA issues in cost
recovery actions.

The clear weight of federal court case
law supports recovery of the United
States' indirect costs. See. for example,
United States v. Ottati & Goss, 900 F.2d
429 fist Cir. April 4, 1990): United States
v. R. W. Meyer, Ik., 889 F.2d 1497 (6th
Cir. November 20, 1989); United States v.
Bell Petroleum Services, Inc.. 734 F.
Supp. 771 [W.D. Tex. March 8, 1990); and
United States v. Northeastern
Pharmaceutical and Chemical Co.
("NEPACCO"), 579 F. Supp. 823, 850
(W.D. Mo. 19M), off'd in part and rev'd
in part on other grounds, 810 F.2d 728
(8th Cir. 1986), cert. den. 108 S. Ct. 148
(1987). The United States is entitled to
recover Its proportionate overhead
expenses, which comprise a large

portion of Superfund expenditures, this
is dearly consistent with Congressional
intent, reflected in section 107(a), that
the United States recover "all costs of
removal or remedial action incurred."
Recovery of indirect costs in recovery
actions is also consistent with standard
business practices in the private sector
with respect to allocation of costs.

Case aw has also established that
responsible parties in section 107(q)
actions cannot avoid payment of costs
on the grounds that such costs are
"unnecessary" or "unreasonable."
Section 107(aj(4)(A) does not qualify the
term "all costs." Attempts by
responsible parties to impose additional
restrictions on the United States' right to
recover costs, such as arguments that
the United States cannot recover
"unnecessary," "unreasonable," or
'excessive" costs, or the costs of
"inefficient response actions, have been
rejected by the courts, which have
concluded that the express terms of the
statute preclude such limitations. See
NEPACCO, 579 F. Supp. at 851, 810 F.2d
at 748.

This interpretation of CFRCLA is
consistent with Congress' intent that
private parties take the lead in cleaning
up Superfund sites. As Congress
envisioned the process, responsible
parties would be encouraged by the
standards of strict, joint and several
liability, and the United States' right
under section 107 to recover "every.
dollar" expended at sites, to undertake
cleanups voluntarily. 132 Cong. Rec.
S14935, remarks of Sen. Durenberger
(October 3,1986). Thus, more resources
would be "spent on necessary and
effective cleanup of Superfund sites, and
less on convoluted litigation ... " 132
Cong. Rec. S14922. remarks of Sen.
Simpson (October 3, 1986). It was
Congress' intent that responsible parties
have an incentive to conduct voluntary
cleanups, rather than wait perhaps
years to conduct lengthy, resource-
intensive litigation over the wisdom
shown by EPA personnel when
implementing valid Superfund response
actions.

Case law has clarified the burden of
proof which the United States must meet
to recover its actual costs in cost
recovery actions, and the burden which
defendants must meet once the United
States has established in prima facie
case. See NEPACCO, 579 F. Supp. at 850,
810 F. 2d at 747. The United States must
prove that the defendants in a section
107 action are liable. Then, the United
States must demonstrate that it
conducted a removal or remedial action
and establish the costs which were
incurred for that action.

When the United States has met its
burden of proof under section 107(a), the
burden shifts to the defendants to show
that costs were incurred inconsistent
with the national contingency plan. If
defendants fail to meet this burden of
proof, the United States is entitled to
recover all of its response costs.

The proposed regulation does not
address the issue of recoverability of
costs in the circumstance where a court
rules that the United States, in
conducting a removal or remedial
action, failed to comply with a
requirement of the national contingency
plan. EPA solicits public comment on
whether the regulation should include
further clarification of the CERCLA
section 107(a)(4)(A) liability standard in
this respect. EPA is considering adopting
the standard developed by the court in
O'Neil v. Picillo, 082 F. Supp. 708 (D.R.I.
1988), affd 883 F.2d 176 (1st Cir. 1969).
The clarification would state that where
.the Agency does not materially comply
with the applicable requirements of the
national contingency plan, and as a
result, incurs costs demonstrably in'
excess of those costs that would have
been incurred in the absence of such
material noncompliance with the
national contingency plan, recoverable
costs (i.e. the "costs of removal or
remedial action incurred by the United
States * * * not inconsistent with the
national contingency plan." 42 U.S.C.
9607(a)(4){A)), would not include the
demonstrably excess costs incurred as a
direct result of the noncompliance with
the national contingency plan. The
clarification would further state that
where material noncompliance with the
national contingency plan does not
result in demonstrably excess costs, all
costs of response action are recoverable
costs.

B. Determining Costs

EPA incurs costs, including direct and
indirect costs, in taking response
actions. Other federal agencies, states,
and indian tribes also may incur costs
for response actions. As mentioned
previously, these entities have
independent authority under CERCLA
section 107(a) to recover their response
action expenditures. However, while
states or other federal gencies, as well
as EPA, may be the lead agency for
response actions as provided in the
national contingency plan, EPA is
generally the lead agency for recovery
under CERCIA section 107 of most
response action expenditures.
Accordingly, the provisions of this
proposed rule apply to cost recovery
actiont initiated by EPA and are not
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binding en other federal agencies,
states, or Indian tribes.

States receiving funds under
Superfund cooperative agreements,
however, are required to comply with
the uniform administrative requirements
for grants and cooperative agreements
to states and local governments at 40
CFR part-31. and the administrative
requirements specifically related to
cooperative agreements and state
contracts foe Superfund response
actions at subpart 0 of 40 CFR part 35.
These regulations ipelude requirements
for the completion and maintenance of
certain documentation and information
necessary for the administration of
grants and cooperative agreements.

With respect to federal agencies,
where EPA incurs costs by reimbursing
other federal agencies for work
performed under interagency
agreements, and plans to include these
costs as part of a cost recovery action,
EPA will request, pursuant to terms of
interagency agreements, that such other
federal agencies maintain
documentation and information
regarding response actions and costs
consistent with the documentation and
information provisions in this proposed
rule.

1. Direct Costs
The proposed rule would define direct

costs as disbursements (also known as
"outlays" or "expenditures") recorded in
individual site accounts in EPA's
financial management system. The
terms "disbursement" and "financial
management system" are used in this
rule in accordance with standard and
established federal government practice
discussed below.

Direct costs are expenditures which
are made for the execution of a site
response action and are identified in the
individual site accounts in the Agency's
financial management system. They
include EPA employee salaries and
benefits, travel costs, EPA payments for
goods and services furnished by
organizations other than EPA under
contracts (with private companies),
interagency agreements (with other
federal agencies, cooperative
agreements (with states pursuant to
section 104(d) of CERCLA), grants to
groups of individuals (Technical
Assistance Grans, preauthorized
response claim@ made by responsible
parties performing response actions
under a "mixed fiding" settlemen
agreement pursuant to section 122 of
CERCLA, reibursemen4s made
purnant to section 100(b) of CERCLA.
and indemificatios clalm under
section 119 of C RCA. They include
any other site-specific response costs.

including oversight costs, incurred by
the Agency under authority of CERCLA
and the national contingency plan.

The Agency's direct costs include all
costs of other organizations perfoming
site-specific response actions under
Superfund contracts, cooperative
agreements, interagency agreements,
and grants. For example, in contracts
with private companies performing site-
specific work, the contractors' overhead
and profit, along with direct labor and
material costs, is part of the costs to
EPA of those contracts. Overhead and
profit is included in company invoices
for site work at those sites and is
charged in EPA's financial management
system as a direct cost to EPA.
Similarly, EPA's payments to federal
agencies and states through interagency
agreements and cooperative areements,
respectively, for site-specific work
includes their indirect costs.

The federal government's recognition
and recording of disbursements is in
accordance with Office of Management
and Budget (OMB) Circular A-34
"Instructions on Budget Execution" and
title 2 of the General Accounting Office
(GAO) Policies and Procedures Manual
for Guidance of Federal Agencies, Title
2 was promulgated pursuant to 31 U.S.C.
3511, which grants the Comptroller
General of the United States authority to
prescribe accounting principles,
standards, and requirements for each
executive agency.

EPA's financial management system
consists of the total of: (1) Agency
financial systems, both manual and
automated, for planning, budget
formulation and execution, program and
administrative accounting, and audit;
and. (2) all other systems for recording
and classifying financial data and
reporting financial information,
including purchasing, property,
inventory, etc. This description is based
on the definition of financial
management system from OMB Circular
A-127 "Financial Management
Systems."

EPA's accounting policies and
procedures are based on the laws,
regulations, and policies cited above
and other applicable authorities
discussed below. In recording direct
costs in the Individual site accounts,
EPA employs a variety of systems,
methods, and techniques. As required
by title 7, chapter 8 of GAO's Policies
and Procedures Manual for Guidance of
Pederal Agencies, EPA reviews and
approves basic payment documents
before any disbursements are made.
Superfund direct costs are based on
records such as timecards, timesheets,
vouchers, invoices and electronic
transfers. In addition, some direct costs

are recorded through journal entries and
journal voucher transfer, from other
accounts.

EPA's financial management system
incorporates numerous accounting and
internal controls in accordance with 31
U.S.C 3512. These controls ensure that
obligations and costs comply with
applicable law and that the revenues
and expenditures applicable to Agency
operations are recorded and accounted
for properly. The controls also ensure
that accounts and reliable financial and
statistical reports are prepared.

The foregoing discussion has focused
on EPA's accounting of costs. Under 31
U.S.C. 3512. other federal agencies are
subject to the same controls and
regulations as EPA and consequently
follow similar, though not necessarily
identical, internal procedures
implementifig these controls and
regulations. As explained above. EPA's
direct costs include payments to other
federal agencies pursuant to interagency
agreements. Under Agency policies and
procedures, EPA does not account for
these payments as direct costs until the
other federal agency has incurred the
costs and submitted an invoice for
reimbursement to EPA. In turn, other
federal agencies are subject to the same
coptrols and regulations regarding the
recording of disbursements discussed
above, as apply to EPA. Both EPA and
government-wide policies require
recipient federal agencies to maintain
adequate internal controls and support
for all charges to interagency accounts.
Consequently, all payments to other
federal agencies have been subject to
extensive review and control by the
time the charges are recorded as direct
costs in EPA's financial management
systems.

2. Indirect Costs

The proposed rule would define
indirect costs as disbursements from the
Superfand for the operation and
management of the Sperfund program
that are not direct costs, It also would
provide a methodology for determing
the indirect cost pool and indirect cost
rate. Since the purpose of appropriations
from the Superfund is to support
CERCLA goals and objectives, any
charge to the Trust Fund supports the
dean-up process at Stperfund sites.
Accordingly, EPA believes that any cost
to Superfund not charged to a specific
site should be included in the indirect
cost pool. This definition, together with
that for direct costs, would make all
disbursements from the Superfurvd
potentially eligible for cost recovery.

Indirect costs are support costs,
comparable to a private company's

I I I I I IIIII I I I I I I III I I I I I
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overhead, which support site response
actions, or the Superfund program in
general, but which cannot be directly
accounted for on an individual site
basis. EPA's indirect costs may include
payments for non-site-specific activities
under contracts, grants, and interagency
agreements. Indirect costs include:

1. Administrative management (e.g.,
facilities, personnel, finance budget,
procurement, and other support
services);

2. Enforcement, legal, and audit
services (e.g., non-site-specific costs
from EPA's Offices of General and
Regional Counsels, Inspector General,
and Enforcement);

3. Program management (all non-site-
specific costs for EPA's program offices
and 10 regional hazardous waste
management divisions for such
functions as management, and policy
direction and formulation);

4. Initial site analysis costs
(preliminary assessments and site
investigations of potential Superfund
sites); and,

5. Research and development (R&D)
costs.

EPA excludes, and will continue to
exclude from its indirect cost pool
certain other response action costs,
which are accounted for on a site-
specific basis, and their associated
indirect costs. These costs include:

(1) Unrecovered response action costs
expended on sites where less than 100%
of total expenditures are recovered
through settlements with responsible
parties and no further cost recovery at
the site is pursued;

(2) Response costs at sites where
there are no financially viable
responsible parties (orphan sites), at
sites where no responsible parties have
been identified, and at sites where
response costs are not pursued; and

(3) Costs associated with federal
facilities sites.

EPA also has not sought other indirect
costs, such as the total of all indirect
costs incurred in fiscal years 1981 and
1982. Under EPA's Superfund financial
management policy, these costs were
applied to the startup of the Superfund
program.

From 1983 to date, EPA's accounting
methodology has resulted in a limited
amount of indirect costs being allocated
to sites for cost recovery. This is a result
of two major factors relating to EPA's
current allocation methodology. The
first factor Involves the composition of
the indirect cost pool. Certain sub-
categories of the first three types of
indirect costs listed above (for example,
equipment costs and related
depreciation expense) were omitted
from the cost recovery process. Initial

site analysis costs and R&D were
excluded in their entirety.

The second factor limiting EPA's
allocation of indirect costs to sites for
cost recovery involves the methodology
by which the indirect cost pool is
currently distributed. In this process,
EPA divides the total of its indirect cost
pool by the total of site-specific and
non-site-specific employee hours to
compute an hourly indirect cost rate.
However, EPA's indirect cost rate is
applied only to site-specific employee
hours when computing a site's share of
indirect costs. Since these site-specific
employee hours have amounted to
approximately 35% of the total
Superfund employee hours, only this
portion of the indirect cost pool is
distributed to sites for potential cost
recovery. The remaining 65% of the
indirect cost pool is not allocated to
sites in any manner and is therefore
excluded from potential cost recovery.

The Agency is fully aware that this
combination of factors significantly
limits recovery of certain indirect costs.
The General Accounting Office, in its
report, Superfund: A More Vigorous and
Better Managed Enforcement Program Is
Needed, December 1989, estimated that
all of these practices have had the effect
of excluding a total of $800 million in
indirect costs through fiscal year 1988
from potential cost recovery.

Selection of this indirect cost
allocation methodology was not based
on the premise that certain indirect
costs were not recoverable, but instead
was based on a consideration of
efficient administration of this
methodology by the Agency's then
current financial management system.
Generally accepted accounting
principles would permit the allocation of
all of the costs of the Superfund program
to sites. This has been recently
supported by a federal district court
awarding EPA indirect costs in a
CERCLA cost recovery action. See
United States v. Royal N. Hardage, et a.
("Hardage"), Civ. No. 86-1401P, slip op.
at 103 (W.D. Okla. August 9, 1990). The
court in Hardage found that EPA's
current system of cost distribution
allocates 35% of Superfund non-site-
specific costs and that under generally
accepted accounting principles,
allocation of 100% would be appropriate.
Accordingly, today's proposed rule
would revise EPA's indirect cost
methodology to ensure implementation
of a full cost accounting approach which
allocates all costs of the Superfund
program to sites.

EPA's current indirect cost allocation
methodology is a cost-based approach
and includes certain non-Superfund
costs in the indirect cost pool. This

approach was adopted by EPA from
recommendations made by Ernst &
Young, inc., EPA's CPA consultant, in its
report, Evaluation of Existing EPA Cost
Accounting Principles and Procedures
and Recommendations for a Cost
Allocation Process and Methodology for
Superfund Sites, August, 1983.
Expenditures from appropriations other
than Superfund were included because
the Superfund program received certain
benefits and support from other Agency
appropriations, primarily the Salaries
and Expenses appropriation. The
proposed rule would change the current
procedures by limiting indirect costs to
disbursements from the Superfund
appropriation. This change is consistent
with EPA's current financial
management policy to bridge the cost
allocation and budgetary accounting
systems in the Superfund program.

The proposed rule would also provide
the methodology for allocating indirect
costs to specific sites. The proposed
methodology would divide the indirect
cost pool by site-specific employee
hours in determining an indirect cost
rate. Therefore, all indirect costs would
be recoverable if full cost recovery at
every site were pursued. However, full
cost recovery at every site will not
always be pursued. For example, certain
sites have no viable responsible parties
for a cost recovery action. Indirect costs
allocated to the site would not be
reallocated to other sites and would not
be pursued. EPA specifically requests
public comment on the indirect cost
allocation methodology described in
today's proposed rule and also requests
comment from the public on alternative
allocation methodologies for Superfund
indirect costs.

The first step in determining an hourly
indirect cost rate would be to divide the
indirect cost pool into two categories.
The first major category would include
indirect costs that support the Superfund
program on a national basis.

National indirect costs consist of two
components. The first component
consists of EPA headquarters indirect
costs described as follows.

- Superfund program management
costs are Superfund dollars that
headquarters expends for the Office of
Solid Waste and Emergency Response
to maintain program support, such as
Regional coordinators and national
policy and guidance. The funds
expended in headquarters program
management offices benefit all sites.
This program management includes
payments to site response contractors
for effort which supports the Superfund
program as a whole rather than
individual sites. It also includes costs
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incurred by EPA under reimbursable
interagency agreements with other
federal agencies, for example, the
National Institute of Environmental
Health Sciences. The amount of such
general support effort is determined
from reports submitted annually by the
site response contractors. All site
response contractors are subject to this
process. For FY 1991, the headquarters
program management costs were -
approximately $180 million in Superfund
expenditures. For the period of FY 1981
through FY 1991, these costs are
estimated-to be approximately $725
million. The estimated expenditure
consists of actual disbursements for the
period FY 1981 through FY 1991. The
expenditures reported for the other six
categories of indirect costs, described
below, were also derived in the same
manner.

• Superfund headquarters
management and support costs are
Superfund costs incurred by EPA
primary and subordinate headquarters
offices which provide administrative,
legal, and management support. These
primary offices during FY-1990 consist of
the Office of the EPA Administrator; the
Office of General Counsel, the Office of
Administration and Resources
Management; the Office of Enforcement;
the Office of Policy, Planning and
Evaluation; the Office of the Inspector
General; and, the Office of International
Activities. Superfund costs incurred
include those for offices subordinate to
these primary offices. For FY 1991, the
headquarters management and support
costs were approximately $90 million in
Superfund expenditures. Through FY
1991, these costs are estimated to be
approximately $450 million in total
Superfund expenditures.

The Agency's organization and office
structure has changed over time and
could change in the future. As an
example, the Office of Administration
and Resources Management and the
Office of Policy, Planning and
Evaluation were once the single Office
of Planning and Management. Also, the
Office of Enforcement and Compliance
Monitoring was recently reorganized to
the Office of Enforcement. The
management and support offices listed
above represent the current Agency
structure. Any future office
reorganization may result in the
incorporation of a new office(s) in this
functional category.

- Other EPA headquarters program
office indirect costs are Superfund
expenditures in program offices other
than those listed above to support the
Superfund program. These offices,
include the Office of Water. the Office

of Air, and the Office of Pesticides and
Toxic Substances. For example, the
costs of policy work conducted in the
office of Pesticides and Toxic
Substances may support regulatory
work in the Superfund program. These
costs are the costs of providing
Superfund support on an as-needed
basis for areas in which the program
office has expertise. For FY 1991, the
other program office costs were
approximately $5 million in Superfund
expenditures. Through FY 1991, these
costs are estimated to be approximately
$25 million in total Superfund
expenditures.

* Equipment/depreciation costs are
Superfund expenditures incurred by
EPA for Superfund for non-site-specific
capital equipment, namely, equipment
with a unit prices exceeding $5,000.
Examples include electronic data
processing equipment and photocopying
machines. Generally accepted
accounting principles require that the
expense recognition for equipment be
through depreciation. Effective with the
final rule, depreciation will be computed
and form the basis for inclusion as the
indirect costs. This depreciation is
predominantly a headquarters cost
although there is some depreciation in
EPA's regional accounts. For FY 1991,
equipment and depreciation costs were
approximately $10 million in Superfund
expenditures. Through FY 1991, these
costs are estimated to be approximately
$75 million in total Superfund
expenditures.

e Research and development costs
are Superfund expenditures for scientific
studies including innovative technology
studies, health effects studies and
procedures, and research on the use of
scientific techniques in Superfund. The
innovative technology studies refers to
the Superfund Innovative Technology
Evaluation (SITE) Program. This
program evaluates the feasibility of an
innovative technology before it becomes
generally available and used. This zost
category supports the Superfund
program in general. EPA was
considering alternative methods for
determining the appropriate allocation
(direct costing or indirect costing) of the
research costs to sites, considering the
benefits provided by this research. EPA
has now determined that such research
is properly allocated as indirect costs
based on the long-term benefits of such
costs and the prevalent private sector
practice of charging such costs as
indirect in accordance with generally
accepted accounting principles.
However, the costs of implementing
innovative technology at a site where,
such technology is selected by EPA as

the remedy at the site are direct costs.
For FY 1991, the research and
development costs were approximately
$75 million in Superfund expenditures.
Through FY 1991, these costs are
estimated to be approximately $250
million in total Superfund expenditures.

9 Initial site analysis costs are
generally for preliminary assessments
and site investigations of potential
Superfund sites. These costs represent
Superfund expenditures on potential
Superfund sites before any decision is
made regarding the need for further EPA
action, including removal response
action and listing on the NPL Given the
nature of these activities, EPA proposes
to account for these expenditures as
indirect costs.

Initial site analysis costs represent a
cost to the Agency for operating and
managing the Superfund programs.
When a concerned party provides EPA
with information on a potential
Superfund site, the Agency responds by
evaluating the site to determine if any
federal action is necessary. To date,
EPA has performed preliminary
assessments on over 30,000 such
potential Superfund sites. EPA's
proposed policy to account for initial
site analysis costs as indirect costs is
consistent with generally accepted
accounting principles for treating costs
of this nature, i.e. initial or "up-front"
costs, as indirect or overhead costs. For
example, many private businesses'
initial, "up-front" costs include costs
associated with providing estimates or
bids on the costs of their services to
potential clients. Some of these bids will
be successfully and result in acceptance
by a client, and other bids will not. The
recovery of these initial estimating costs
occurs through billings to all clients. A
portion of the price billed to clients will
generally include a pro rata share of all
estimating costs as indirect costs.

A specific example involves the bid
and proposal costs incurred by
prospective federal government
contractors. The Federal Acquisition
Regulations (48 CFR 31.205-18) permit
contractors to include bid and proposal
costs as part of the indirect costs
charged to the federal government.
These costs are allowable regardless of
whether the bid was successful
(resulting in the award of a contract), or
unsuccessful (resulting in no award).

Under this proposed regulation, EPA's
indirect cost pool will include all initial
site analysis costs. The recovery of
these costs will occur through the
application of the indirect cost rate to all
sites. For FY 1991, these initial site
analysis costs were approximately $60
million in Superfund expenditures.
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Through FY 1991, these costs are
estimated to be approximately $350
million in total Superfund expenditures.

The second component of national
indirect costs consists of costs incurred
by other federal agencies, under
allocation transfer interagency
agreements, in support of the national
Superfund program. Currently, only
health effects research conducted by the
Agency for Toxic Substances and
Disease Registry pursuant to section
104(i)(5) of CERCLA is included. Unlike
the work of other federal agencies,
which is charged as direct costs to the
Superfund, these health effects studies
will not be conducted for specific sites
and cannot be charged reasonable as
direct costs.

Pursuant to section 104(i)(5)(D) of
CERCLA, the costs for health effects
research are to be borne by
manufactures and processors under the
Toxic Substances Control Act,
registrants under the Federal
Insecticide, Fungicide, and Rodenticide
Act and responsible parties under
CERCLA. This proposed rule would
consider costs of health effects research
which cannot be allocated to these
manufacturers, processors and
registrants as indirect costs in EPA's
indirect cost pool. Generally, health
effects research included in EPA's
indirect cost pool will cover those
hazardous substances that are no longer
manufactured or used as pesticides or
which are chemicals (or mixtures of
chemicals) that are disposed of at
hazardous waste sites and cannot be
linked with any such manufacturer,
processor or registrant.

The second major category of indirect
costs consists of Superfund program and
administrative management incurred in
each of EPA's ten regional offices. These
costs are incurred for region-specific
activities which apply to all sites in the
respective region. Examples include
planning and directing Superfund
response activities within the region and
regional financial and personnel
services. For FY 1991, the indirect costs
for EPA's regions were approximately
$125 million in Superfund expenditures.
Through FY 1991, these indirect costs
are estimated to be approximately $600
million in total Superfund expenditures.

After determining the indirect cost
pool from the national and regional
indirect costs expenditures, the next
step in determining the indirect cost rate
would be to identify each region's total
direct and indirect Superfund employee
hours. A region's direct Superfund
employee hours are employee hours
charged to individual Sueprfund sites
(resulting in salaries being charged as
direct costs). Indirect Superfund

employees hours are hours charged in a
region to the Superfund program but not
to individual Superfund sites.

Once the national indirect costs,
regional indirect costs, and regional
Superfund employee hours are
determined, indirect costs rates can be
calculated. First, national indirect costs
are distributed to each region by
multiplying the total national indirect
costs by the percentage (ratio) of each
region's total Superfund hours (direct
and indirect) to the combined total of all
regions' total Superfund hours (direct
and indirect). The proposed rule refers
to this percentage as a region's"allocation percentage."

Next, each region's indirect cost pool
would be calculated by adding a
region's distribution of the national
indirect costs, as calculated above, to its
own indirect costs which support the
Superfund program.

To compute the regional indirect cost
rate, the total regional indirect cost pool
is divided by regional Superfund site
hours. To identify indirect costs for a
specific site, the regional indirect cost
rate is multiplied by regional Superfund
site hours charged to the site.

The nature of the indirect cost
allocation process results in the
establishment of provisional or interim
indirect cost rates. The establishment of
provisional indirect cost rates is a
generally accepted cost accounting
concept and accepted business practice.
The indirect cost allocation process can
result in three or more separate indirect
cost rates for a particular fiscal year
until a final, audited rate is established
after the end of the fiscal year. The first
rate would be established at the
beginning of the fiscal year based on the
best available information. In most
cases, this provisional rate would be
based on the prior fiscal year's indirect
cost rate. After completion of the current
fiscal year, the indirect cost rate would
be recalculated based on actual fiscal
year disbursements. This may result in a
revised provisional indirect cost rate.
There may be additional revisions to the
provisional indirect cost rate based on
accounting adjustments such as
reclassification of costs. Finally, EPA's
indirect costs undergo audit by EPA's
Office of Inspector General. Upon
completion of the audit, EPA would
determine the final indirect cost rates.

The proposed rule contains
provisional indirect cost rates for each
EPA region for fiscal years 1983-1988.
These rates were determined using the
proposed methodology.

After promulgation of the proposed
rule, the provisional and final indirect
cost rates for past and future fiscal
years would also be published in the

Federal Register with public comment
requested. The last published rate for
any fiscal year would be in effect for
purposes of calculating indirect costs in
EPA cost recovery actions until a new
rate is published. Resolved cost
recovery actions would not be affected
by the publication of a new rate.

Thus, the FY 1988 rates would apply
to cost distributions made in FY 1989
through FY 1993 until new rates for
these years are published. In addition,
indirect cost rates for prior fiscal years
may be recalculated and new rates
published. Any such recalculations
would occur, as described above, if new
information becomes available based on
recommendations from Agency internal
audits (e.g. Office of Inspector General
audits) or from accounting adjustments
made pursuant to Agency financial
management policy.

The indirect cost rates for fiscal years
1981 and 1982 were not calculated. In
the past, EPA has not sought recovery of
indirect costs for those years and
believes that it is inappropriate to
change that policy at this time. At the
inception of the Superfund program, the
Agency made the decision that indirect
costs for these fiscal years would be
applied to startup of the Superfund
program and would not be recovered.

As a matter of enforcement discretion,
after the effective date of the final rule,
EPA will apply the new indirect cost
rates to all cost recovery actions that
have not been finally resolved. EPA will
apply discretion with respect to
application of the new indirect cost
rates in cases where a demand for
Indirect costs has been made, based on
the prior rates, and the settlement
negotiations and/or litigation have
proceeded to a point where EPA
believes application of the new rates
would have an adverse impact on the
settlement negotiations and/or
litigation.

The docket to today's proposed rule
contains the complete calculations and
information describing the methodology
and specific calculations used to
determine the EPA regional hourly
indirect cost rates from FY-1983 to FY-
1988 included in § 308.50.

3. Interest

. Section 107(a) of CERCLA states:
[tihe amounts recoverable in an action under
this section shall include interest on the
amounts recoverable under subparagraphs
(A] through (I). Such interest shall accrue
from the later of (i) the date payment of a
specified amount is demanded in writing, or
(ii) the date of the expenditure concerned.
The rate of interest on the outstanding unpaid
balance of the amounts recoverable under
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this section shall be the same rateas is
specified for interest on investments of the
Hazardous Substance Superfund established
under subchapter A of chapter 98 of the
Internal Revenue Code of 1954.

Prior to enactment in 1986 of this
provision for charging interest in
CERCLA, EPA had the authority to
collect pre-judgment interest on
recoverable costs under Superfund. See
NEPACCO, 579 F. Supp. at 852,
Accordingly EPA charges responsible
parties with interest on recoverable
costs in all cost recovery actions.

The intent of today's rule is to clarify
certain terms in CERCLA relating to
charging of interest, and to clarify the
interest rate and method of calculating
interest in cost recovery actions. The
proposed rule would establish the "date
of expenditure," under section 107(a), as
the date identified in EPA's financial
management system for the expenditure
event involved. The event date
established depends on the type of
transaction or method of payment.

For transactions where EPA arranges
for a check payment by the U.S.
Department of Treasury, the date of
expenditure is the date of the check.
Examples of this type of transaction
include payments to contractors and
vendors and to EPA employees
reimbursing travel expenditures. For
payroll transactions, EPA uses a bi-
weekly pay period ending on alternate
Saturdays. Any payroll date of
expenditure is the second Tuesday
following the Saturday ending a pay
period. This date may be either the date
of checks to employees receiving checks
or the effective date of electronic
transfers for those employees paid by
electronic fund transfer to their bank
accounts.

There are other transactions involving
electronic fund transfers such as EPA
reimbursements to other federal
agencies (e.g. the U.S. Coast Guard),
performing work under interagency
agreements. Another example is a state
cooperative agreement where payments
are made by EPA to a state under a
letter-of-credit arrangement. In these
cases, the date of expenditure is the
date EPA is notified of the electronic
fund transfer by the U.S. Department of
Treasury.

There are some transactions where
the direct, site-specific disbursement is
charged by means of a journal voucher
transfer from another account to which
the disbursement was originally
charged. In these instances, the date of
expenditure is determined by EPA as
the date applicable to the original
charge.

The date of expenditure for indirect
costs would be the same as the date of

expenditure of the related Superfund
regional employee site-specific payroll
costs. As explained previously in this
preamble, the indirect costs for a site
are determined by application of the
indirect cost rate to direct Superfund
employee site-specific hours expended.

The proposed rule would also clarify
the date of written demand as the
earlier of the date of mailing of a special
notice letter, demand letter, or other
correspondence which demands past
costs and which may include an
estimate of future costs. Alternately, the
date of written demand is the date of
filling of a section 107(a) cost recovery
action in federal district court by the
Department of Justice.

Special notice letters are issued by
EPA pursuant to CERCLA section 122(e).
They inform responsible parties of their
potential liability for response costs,
mark the start of a statutory moratorium
period on certain EPA actions, and
initiate the process of formal
negotiations for responsible party
conduct of response action at a site,

In accordance with EPA policy,
special notice letters may include a
demand, pursuant to section 107(a), that
responsible parties reimburse EPA for
the costs the Agency has incurred in
conducting response activities at the
site; identify the actions EPA has
undertaken and the cost of conducting,
the actions; indicate that the Agency
anticipates expending additional funds
on activities at the site; estimate future
costs for these activities; and, demand
payment of interest for past and future
response costs incurred by EPA.

A demand letter is a request that
responsible parties reimburse the
Superfund for a specified amount
associated with one or more response
activities. Prior to filing a cost recovery
lawsuit, as a matter of policy, EPA
sends a written demand letter to
responsible parties pursuant to section
107(a). Demand letters may be issued for
each separate response activity
conducted at a site and may include
estimates of future costs, where
appropriate. Response activities at
Superfund sites may include individual
or multiple operable units of removals,
remedial investigations and feasibility
studies (RI/FSs), remedial designs
(RDs), and remedial actions (RAs).

EPA believes that interest begins to
accrue for those costs already expended
from the date of written demand unless
there was a prior written demand, in
which case, interest would accirue from
the date of the prior written demand.
Interest begins to accrue for subsequent
expenditures, i.e. future costs, upon the
date of expenditure. Specified sums in
-special notice letters, demand letters,

and other correspondence demanding
costs issued by the Agency are not an
indication of EPA's willingness to settle
for those amounts in any case.

The proposed rule would also
establish a procedure for assessing
interest which is Cbnsisterit with the
manner in which the U.S. Department of
Treasury earns interest on the
investment of Superfund tax revenues.
The U.S. Department otteassiry
compounds interest'annuanly on
Superfund tax revenues. ThW piocedure
proposed in today's rule would
compound Interest for cost recovery
purposes, by adding at the end of the
fiscal year, unpaid principal to unpaid
accrued interest to determine new
unpaid principal. Interest then accrues
on the new unpaid principal for the new
fiscal year.

In defining certain terms and
methodologies for determining interest,
today's proposed regulation is not
intended to affect or preclude EPA's
recovery of interest under any legal or
equitable authority or principles. This
view is consistent with the court's
opinion in United States v. Bell
Petroleum Services, Inc., 734 F. Supp.
771 (W .Tex. March & 1990) which'
construed the statutory language
regarding interest in CERCIA section
107 as a guideline for the court to follow
in determining interest, not as a strict
requirement which could bar recovery of
interest.

C. Documenting Response Actions and
Costs

Today's proposed rule amends 40 CFR
300.160 to specify the documents and
information that EPA will complete and
maintain to support CERCLA cost
recovery actions. EPA proposes that the
documents and information specified
meet the requirements of the national
contingency plan to describe the
response action taken and provide an
accurate accounting of costs incurred for
that action by the Agency for purposes
of CERCLA section 107(a) cost recovery
actions. This section of the proposed
rule would not apply to documentation
requirements that the Agency may issue

* by policy or regulationrelating to claims
against the Superfund pursuant to
CERCLA sections 111 and 112; petitions
for reimbursement pursuant to CERCLA
section 106(b); and, reimbursements to
local governments pursuant to CERCIA
section 123.

This part in the proposed rule would
apply prospectively to cost information
assembled and response action
documented by EPA on or after the
effective date of the promulgation of the
final regulation. It is EPA's intent,
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however, to adopt the documentation
process defined in the proposed
amendment to 40 CFR 300.160 as an
interim policy which would apply to
current cost recovery actions, where
appropriate.

The detailed process for completion
and maintenance of documents and
information in J 300.160(a)(3) and (4) of
the proposed rule would not directly
apply to other federal agencies, states,
and Indian tribes. As stated previously
in this preamble, it is EPA's intent to
require that federal agencies, under
terms of Superfund interagency
agreements, complete and maintain
documents and information to support
cost recovery actions consistent with
the requirements of the proposed rule.

Certain parts of the proposed rule,
however, particularly § 308.50, EPA
Indirect Costs, of the new 40 CFR part
308 will apply, when final, to cost
recovery actions under section 107 of
CERCLA which have not been finally
resolved. The remaining provisions of
part 308 would apply to cost recovery
actions initiated after the effective date
of the final rule.

*The proposed rule would clarify that
documentation sufficient to describe
what the costs of the response action
were incurred for would be provided in
two categories. The first category,
documentation that covers the actual
response action taken, would be work
initiation documents that EPA issues to
contractors and lead agencies
describing the work to be undertaken to
implement the selected response action.
Documents issued to contractors by EPA
in this category would be work
assignments and other technical
directive documents. If the lead agency
implementing the response action is not
EPA, but rather is a state, or federal
agency, documentation in this category
would be the appropriate cooperative
agreement or interagency agreement
that is issued by EPA when it initiates
the implementation of response action.
If the response action includes a
technical assistance grant to a group of
individuals, the documentation would
be the appropriate grant issued by EPA.
Amendments to all these documents
would also be provided.

The second category would be
documents that describe the technical
aspects of the implementation of the
response action taken. In general, these
documents would be deliverables, i.e.,
periodic, interim, and/or final project
reports, that may be required under
EPA's work initiation orders. These
documents would be reports prepared
by EPA officials, or reports prepared by
contractors, states, local governments,
federal agencies, or groups of

individuals for submission to EPA
officials which are completed pursuant
to requirements in work initiation
documents and which describe the
actual response actions that have been
taken. These documents would be
reports prepared describing progress of
implementation of the response action
and final reports describing the
completion of response action.

The proposed rule than clarifies EPA's
approach to account for costs incurred
for site-specific response actions.
Certain information would be completed
and maintained concerning the costs
incurred by the Agency. For direct costs
this information would be the site
identification code and name; names,
salary (including benefits amounts), and
hours charged for all EPA employees
providing site-specific work names of
payees, amounts and dates paid for
purchases and contract charges incurred
for site activities by EPA vendors, and
as applicable, identification of related
contracts, purchase orders, or invoices,
as well as related journal vouchers.

The identification of site-specific costs
incurred by EPA vendors may result
from two different types of accounting
transactions. EPA vendors submit an
invoice for their services on a site-
specific basis. Costs for these services
can be identified by the invoice.
However, there are also situations
where contract costs, originally billed as
non-site-specific costs are reclassified to
direct site-specific accounts. This
reclassification, in certain cases permits
more accurate cost accounting. The
reclassified non-site-specific contract
costs represent contract specific
administrative costs that are best
allocated to the sites for which the
contractor expended the costs.

There may be other situations for
which costs are reclassified from non-
site-specific accounts to site-specific
accounts such as the reclassification of
pre-FY 1986 contract disbursements
based on special reports submitted by
the contractors. The document
accounting for these transactions is a
journal voucher. Therefore, depending
on the type of transaction, an invoice or
a journal voucher, provides the
appropriate information for the contract
disbursements.

For cooperative agreements with state
and local governments and interagency
agreements with federal agencies, this
information would be the names of
recipient entities (e.g. departments,
agencies, etc.), amounts and dates paid,
and agreement identification numbers
for all costs incurred.

In addition, this information would
include employee name, amounts and
dates paid, destination, and travel

authorization number for all site-specific
travel by EPA employees.

For indirect costs, the information
completed and maintained by EPA
would be the applicable annual regional
hourly indirect cost rate, the
identification of the Superfund employee
site-specific hours upon which the
hourly rate is applied, and the
corresponding indirect cost totals for
each government fiscal year involved.
For interest charges, the information
would include the amounts and dates
paid of costs on which the interest is
calculated and the total of interest
charges for the site.

Up to the present, this information has
been provided in extensive and
voluminous documents to responsible
parties and courts in cost recovery
actions. This has resulted in enormous
transaction costs to EPA and
responsible parties and has frequently
delayed the outcome of administrative
and judicial cost recovery proceedings.
The procedure proposed in this rule
would substantially streamline the cost
accounting associated with EPA's cost
recovery actions by shifting Agency
practice to cost accounting by means of
manual and automated reports.

Recent changes in the conduct and
practice of governmental and private
business financial transactions form the
basis for EPA's decision to adopt the
approach in the proposed rule for
accounting for federal costs incurred in
the Superfund program. With advances
in business technology, government and
private financial transactions are
moving away from use of documentation
paper (hardcopy), to the transmission,
recording and storage of electronic
impulses in computerized financial.
management systems. For example, U.S.
Department of Treasury confirmation of
expenditures pursuant to approved EPA
vouchers is currently received
electronically. EPA does not receive
hardcopy documentation of these
expenditures. The Agency believes that
government and other business
transactions increasingly will be
conducted electronically in the future.
The proposed rule reflects this
inevitable trend in utilization of
advanced technology by providing that
the Agency will furnish certain
information that would account for
federal costs expended in the Superfund
program. The information would include
the significant data elements that would
be sufficient to meet the Agency's
obligations under the national
contingency plan to establish Superfund
expenditures. The information would be
provided in the form of automated or
manual reports listing the detailed
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information stated in the proposed
amendment, 40 CFR 300.160(a)(4).
Example documents containing the
financial information required by the
proposed rule are included in the docket
to today's proposed rule.

The documentation and information
specified in the proposed rule would in
all cases be sufficient to form the basis
for EPA's cost recovery action and
satisfy the requirements of
§ 300.160(a](1) of the national
contingency plan. There may be
instances, however, where certain
documents and information may not be
available because of the urgency of the
response action or other circumstances
beyond the control of EPA. For example,
progress reports describing the response
action taken may not be produced in
every case by EPA contractors, or states
under cooperative agreements. In cases
where certain documentation and
information specified in today's rule are
not available, EPA will identify other
documentation and information which
describes the response action taken and
provides an accurate accounting of costs
as required by the national contingency
plan.

In clarifying the scope of
§ 300.160(a)(1). the proposed rule
excludes documentation and
information which do not describe the
response action taken or provide an
accurate accounting of costs incurred.
For example, "pre-award"
documentation associated with the
procurement of contracts for response
action work does not relate to, and
would not be part of the documentation
and information to be completed and
maintained by EPA to support a cost
recovery action. These documents do
not provide information on the selection
or implementation of the response
action taken at any site that relates to
the nature and extent of costs incurred,
since these pre-award documents are
prepared prior to performance of any
actual work under the contract.
Similarly, national or regional EPA
contracts (e.g. those providing for
general advisory and assistance
services to the Agency), would not be
part of the documentation and
information produced for cost recovery
actions because they do not contain
descriptions of site-specific response
action and do not contain information
related to costs incurred with respect to
any Superfund site.

Other documents which would not be
among the documents produced under
.§ 300.160(a)(1) in a specific cost
recovery action include general audit
reports or audit work papers that do not
relate to a particular site. Such general

audit reports, however, that are used as
a basis for calculation of provisional or
final indirect cost rates would be made
available when EPA'publishes these
rates in the Federal Register, in
accordance with procedures proposed in
this rule.

EPA also believes that preliminary.
interim, or draft documents, or portions
of these documents are not necessary to
meet the documentation and information
requirements of today's proposed rule in
cost recovery actions under CERCLA.
Accordingly. EPA does not intend to
produce these preliminary, interim, or
draft documents pursuant to the
procedures for cost recovery actions
proposed in today's proposed rule. Final,
or "Last draft" documents would meet
the provisions in the proposed
§ 300.160(a)(2) of the rule to support a
cost recovery action.

In summary, EPA believes that the
proposed documentation and
information amendments to 40 CFR
300.160 will contribute to the swift
resolution of cost recovery actions under
section 107(a) of CERCLA.

D. CERCLA Statute of Limitations

Section 113(g)(2) of CERCLA states:
An initial action for recovery of costs

referred to in section 107 must be
commenced:

(A) for a removal action, within 3 years
after completion of the removal action.
except that such cost recovery action must be
brought within 6 years after a determination
to grant a waiver under section 104(c)(1)(C)
for continued response action;

(B) for a remedial action, within 6 years
after initiation of physical on-site
construction of the remedial action, except
that, if the remediar action is initiated within
3 years after the completion of the removal
action, costs incurred in the removal action
may be recovered in the cost recovery action
brought under this subparagraph.

In any such action described in this
subsection, the court shall enter a declaratory
judgment on liability for response costs or
damages that will be binding on any
subsequent action or actions to recover
further response costs or damages. A - -
subsequent aption or actions undersection,
T07 for further response costs at the vessel or
fscility may be maintained at any time during'
the response action, but must be commenced
no later than 3 years after the date of
completion of all response action. Except as
otherwise provided in this paragraph, an
action-may be commenced under section 107
for recovery of costs at any time after such
costs have incurred.

Because of the complexity of the
Superfund program and the many types
of activities that are involved in removal
and remedial actions, the Agency
believes it would be helpful in cost
recovery actions if definitions of certain
terms in section 113(g)(2) were available

in the context of EPA's response action
procedures. Accordingly, to provide
more clarity, the proposed rule would
define certain of the terms used in
section 113(g)(2).

As indicated above, the proposed rule
applies to EPA cost recovery actions.
The proposed rule's definition of certain
statute of limitations terms are based on
administrative events that occur in
EPA's Superfund response action
procedures. The administrative events
that may occur in the Superfund
program activities of other governmental
entities and parties may significantly
differ from those that occur in EPA. The
definitions of statute of limitations
events, therefore, do not apply to cost
recovery actions taken by other
governmental entities or parties.

The proposed rule would define
"completion of removal action" only in
the circumstances where remedial
actions are also undertaken at the site.
Superfund remedial actions are always
preceded by certain removal actions.
The removal actions may include
traditional physical removals (those
taken to prevent, mitigate, and cleanup
releases or threat of releases of
hazardous substances), as well as-
studies or investigations conducted
under section 104(b) of CERCLA (as
clarified by the national contingency
plan). Examples of studies and
investigations include remedial
investigations and feasibility studies (40
CFR 300.430), and remedial design
activities (40 CFR 300.435). Because of
the complexity of the response process
and the fact that several of these
removal actions may be taken
simultaneously or in sequence at a site,
the completion of the removal action for
purposes of cost recovery may be
difficult to ascertain. The proposed rule
would define all pre-remedial response
actions as removal actions and define
the "completion of the removal action"
for cost recovery ptirposes as.the date of
the last remediat design report prepared
by EPA preparatory to implementation
of remedial construction activities at the
-.site. -- .

The term-"completion of'removal
action" at sites where only traditional
physical removal actions addressing
releases or threat of releases of
hazardous substances are undertaken
would not be defined by the proposed
rule.

The term "physical on-site
construction" for remedial actions
would be defined by the proposed rule
to be limited to actions that occur after
completion and approval of the remedial
design and the issuance by EPA, the
lead agency, or prime contractor of a
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notice to begin remedial action ("notice
to proceed") by authorized personnel. A
notice to proceed is a written
communication issued to the contractor
conducting the response action once
work plans and other contract
documents have been reviewed and
approved by the lead agency or prime
contractor official. In every case, the
date of initiation of physical onsite
construction would occur after the last
remedial design report has been
approved and the notice to proceed has
been issued. In effect, the rule proposes
that only construction following
approval of the last remedial design
report and issuance of the notice to
proceed is construction within the
meaning of CERCLA section 113(g)(2)(B).

Under the provisions of section
113(g)(2)(B), where a declaratory
judgment on liability has been entered
by a court, the statutory limitation
period for a subsequent action is
extended to three years after
"completion of all response action." The
declaratory judgment is binding on all
subsequent actions to recovery response
costs or damages. Subsequent actions
under section 107(a) by the Agency,
however, must be commenced no later
than three years after completion of all
response action. Under the proposed
rule, the term "all response action" as
used in CERCLA section 113(g)(2)(B)
would include, but would not be limited
to, all response actions that occur before
the date on which the Superfund Site
Close-Out Report is signed by an EPA
Regional Administrator. The Close-Out
Report is issued following a final
inspection of the site by EPA staff. A
description of a Close-Out Report can be
found in "Procedures for Completion
and Deletion of Sites From the National
Priorities List" (OSWER Directive
9320.2-03a, April, 1989, amended by
OSWER Directive 9320.2-03b,
December, 1989). Since a Close-Out
Report is prepared for each operable
unit at a site, the Close-Out Report for
the last operable unit would be used for
purposes of identifying the completion
of "all response action". The Close-Out
Report date was selected because it is a
definable date included in a document
developed at every site which provides
the overall technical justification for
response action completion.

EPA considered other options for
defining "all response action" including
administrative completion of federal
funding of restoration activities as
provided in 40 CFR 300.435. The Close-
Out Report, however, is a definable
administrative event, which would occur
for all Superfund sites, at a time when
all federal funding will have been

concluded. EPA specifically requests
public comment on this definition of the"all response action" event.

E. Public Comment

EPA requests public comment on all
aspects of today's rule. However, the
preamble discussion identifies certain
issues addressed in today's rule on
which EPA specifically requests public
comment. These issues include the
following.

1. Further clarification of the CERCLA
section 107 (a)(4)(A) liability standard in
the circumstance where a court rules
that the United States, in conducting a
removal or remedial action, failed to
comply with a requirement of the
national contingency plan.

2. The indirect cost allocation
methodology proposed in today's rule
and alternative allocation
methodologies for Superfund indirect
costs.

3. The definition of "all response
action" as that term is used in section
113(g)(2)(B) addressing the circumstance
where a declaratory judgment on
liability having been entered by a court,
the statutory limitation period for a
subsequent action is extended to three
years after "completion of all response
action."

Comments on this proposed rule must
be received within sixty days of
publication in the Federal Register.

III. Section-by-Section Summary

40 CFR Part 300 National Oil and
Hazardous Substances Pollution
Contingency Plan

Section 300.100 of the national
contingency plan establishes
requirements for the lead agency to
complete and maintain certain
documentation to support all actions
under the national contingency plan and
to form the basis for cost recovery.
Section 300.160(a)(1). which describes
the general categories of documentation,
would not be changed by the proposed
rule.

However, four new subparagraphs to
paragraph (a) would be added. These
subparagraphs would set forth EPA's
obligations under § 300.160(a)(1)
specifically with respect to cost
recovery actions. Subparagraph (2)
would make it clear that documentation
and information specified in the
succeeding two subparagraphs would
apply to EPA and would satisfy the
terms of § 300.160(a)(1) of the national
contingency plan with respect to cost
recovery actions. Subparagraph (3)
would define what documentation is
sufficient to describe the response
action taken. Subparagraph (4) would

define what information is sufficient to
accurately account for federal costs
incurred for each site-specific response
action. Subparagraph (5) would make it
clear that in those cases where all of the
documentation and information
specified in subparagraphs (3) and (4)
are not available, EPA would identify
other documentation and information
which describes the response action
taken and provides an accurate
accounting of costs which would meet
the requirements of § 300.160(a)(1) of the
national contingency plan, and would be
sufficient to form the basis for a cost
recovery action. This Part of the
proposed rule would apply prospectively
to cost information assembled and
removal or remedial actions
documented for cost recovery actions
instituted by EPA on or after the
effective date of the final rule.

40 CFR Part 308 CERCLA Cost Recovery

This part would be new. It would
consist of three subparts: Subpart A-
General-, § § 308.10 and 30&12; Subpart
B-Actions for Recovery of Costs under
CERCLA-, § § 308.20 through 308.30;
and Subpart C--Categories of Costs-,
§ § 308.40 through 308.60.

Section 308.10 would describe the
scope and applicability of part 308. Part
308 would specify what costs are
recoverable in cost recovery actions
under section 107(a)(1)-(4) (A) and (D)
of CERCLA for recovery of costs
incurred by EPA. Part 308 would also
clarify certain response action events
that relate to the statute of limitations
applicable to cost recovery actions
under section 107, that are expressed
CERCLA section 113(g)(2). In addition to
costs incurred by EPA, costs incurred by
other federal agencies would be EPA
costs if incurred for response actions
funded by EPA through interagency
agreements. Costs incurred by states or
local governments would be EPA costs if
incurred for response actions funded by
EPA through a CERCLA section
104(d)(1) cooperative agreement.

Section 308.12 would define the terms
used in part 308 as they are defined in
section 101 of CERCLA or 40 CFR part
300, unless otherwise stated.

Section 308.20 would codify
responsible party liability for federal
costs under section 107(a)(4) (A) and (D)
of CERCLA. Subject to defenses in
section 107(b) of CERCLA, responsible
parties under section 107(a) of CERCLA
are liable for all costs of response
actions incurred by the United States
not inconsistent with the national
contingency plan and for the costs of
any health assessment or health effects
study carried out under section 104(i)(5)
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of CERCLA Section 308.25 would define
recoverable costs as all costs including
direct and indirect costs, and interest on
those costs.

Section 308.30 would explain the
terms "completion of removal action,"
"physical on-site construction," and "all
response action- for Superfund response
action events as those terms are used in
section 113(g)(2) of CERCLA in
determining when cost recovery actions
must be initiated.

Section 308.40 would explain that EPA
direct costs are disbursements recorded
in individual Superfund site accounts in
EPA's financial management system.

Section 30&50(a) would explain that
EPA indirect costs are all disbursements
from Superfund for the operation and
management of the Superfund program
that are not direct costs. Section
308.50(b) would provide the method of
determining an hourly indirect cost rate
for each EPA region that would be used
to determine the indirect costs for a
specific response action. Section
308.50(b) would also clarify that health
effects research costs conducted by the
Agency for Toxic Substances and
Disease Registry pursuant to section
104(i)(5) of CERCLA would be recovered
as Indirect costs. Section 30&50(cl
would contain a table of provisional
indirect cost rates for each of EPA's ten
regions for fiscal years 1983 through
1988. The proposed rule states that
provisional and final rates would be
published, for subsequent years after the
completion of the fiscal year. The last
published rate would remain in effect
until a new provisional or final rate was
published for the relevant year.

Section 308.00 would clarify "date of
expenditure" and "date of demand" as
those terms are used in section 107(a) of
CERCLA for determining interest. It also
explains the "date of expenditure" for
purposes of interest accrual prior to the
enactment of the CERCLA amendments
of 1988. This section would also clarify
how interest is calculated.

IV. Summary of Supporting Analyses

A. Regulatory Impact Analysis

Executive Order (E.O.) No. 12291
requires that regulations be classified as
major or non-major for purposes of
review by the Office of Management
and Budget (OMB). According to E.O.
No. 12291, major rules are regulations
that are likely to result in:

(1) An annual effect on the economy
of $100 million or more; or,

(2) A major increase in costs or prices
for consumers, individual industries,
Federal. State, or local government
agencies, or geographic regions: or,

(3) Significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

This rulemaking would not affect the
economy by $100 million annually
because the regulation would not
increase the liability of responsible
parties and would not increase the
response costs at Superfund sites. The
costs for which responsible parties are
liable would not be affected by this
rulemaking. Because the proposed
regulation provides for full cost
accounting for indirect costs, it is
possible that the regulation may result
in a small increase in the costs
recovered from responsible parties, but
any such increase would be only an
incremental addition to the coats
recovered without this rule. The
rulemaking would not directly increase
costs or prices for consumers. industries,
or federal. state, or local government.
The regulation would not contain any
new standards, criteria, or performance
levels to be achieved by the regulated
community. Furthermore, the rulemaking
would not have adverse affects on
competition, employment, investment,
productivity, or innovation because the
regulation seeks only to expedite cost
recovery actions and reduce the
Agency's resource burden In
documenting response costs.

This proposed rule has been
submitted to OMB for review, as
required by E.O. No. 12291.

B. Regulatory Flexibility Analysis

Pursuant to the Regulatory Flexibility
Act, 5 U.&C. O01 et seq., whenever an
agency is required to publish a notice of
rulemaking for any proposed or final
rule, it must prepare and make available
for public comment a regulatory
flexibility analysis that describes the
effect of the rule on small entities (ie.,
small businesses, small organization.
and small governmental jurisdictions).
This analysis is unnecessary, however
if the agency's administrator certifies
that the rule will not have a significant
economic effect on a substantial number
of small entities.

EPA has examined the rule's potential
effects on small entities as required'by
the Regulatory Flexibility Act. The
proposed rule imposes no new economi9
burdens on small entities. The proposed
rule also does not affect any liability
that small entities may have as
responsible parties under CERCLA.
Therefore. I certify that today's
proposed rule will not have a significant

economic effect on a substantial number
of small entities.

C. Paperwork Reduction Act

This regulation is not subject to the
provisions of the Paperwork Reduction
Act. Any collection of information in
this regulation is required in the course
of an enforcement action against a
specific party or parties and; therefore,
is exempt from coverage under the Act.

List of Subjects

40 CFR Part 30

Hazardous substances, Hazardous
waste, Intergovernmental relations,
Natural resources, Superfund.

40 CFR Port W

Administrative practice and
procedure, Claims. Freedom of
information. Hazardous substances
Hazardous waste. Intergovernmental
relations, Natural resources, Superfund.

Dated: July 20. 196
William K. Reif,
Administrotor.

For the reasons set out in the
preamble, 40 CFR ch. I is proposed to be
amended as follows.

PART 300 NATIONAL OIL AND
HAZARDOUS SUBSTANCES
POLLUTION CONTINGENCY PLAN

1. The authority citation foe part 300
continues to read as follows:

Authority: 41 U. C 961-57, 33 U.S.C
1321(c)(2); E.O. 11735, 38 FR 21243; E.O. 125M00
52 FR 2923.

2. Section 300.100 is amended by
redesignating paragraphs (aX2 and
(a)(3) as (a)(8) and (9)(7), and by adding
paragraphs 1a)(2) through 1a)(5) to read
as follows:

§ 300.160 Documentation and cost
recovery.

(a) * * *

(2) The documentation and
information specified in parographs
(a)(3) and (aX4) of this section shall be
sufficient to form the basis for an EPA
cost recovery action.

(3) Documentation that describes the
site-specific response action taken
referred to in paragraph (aXI) of this
section, specifically-

(i) Contractual, grant. cooperative
agreement or interagency agreement
documents that describe the response
action to be taken; and.

(ii) Progress reports and final reports
by EPA officials, or by contractors,
states, other federal agencies, or groups
of individuals to EPA officials that
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describe the implementation of the
response action taken.

(4) Information that provides an
accurate accounting of federal costs
incurred for each site-specific response
action referred to in paragraph (a)(1), of
this section, specifically:

(i) For direct costs, as described in
§ 308.40 of this chapter:

(A) Site identification code number
and name(s);

(B) Names, hours charged, and salary
(including benefits amounts) paid to
EPA employees who provided site-
specific work,

(C) The names of vendors or payees,
amounts paid, dates paid, and as
applicable, the identification of related
invoices, contracts, or purchase orders,
as well as all related journal vouchers,
for purchases and contract charges
associated with the site;

(D) The names of recipient(s),
amounts and dates paid, and grant and
agreement number(s) for all costs
involving cooperative agreements with
any state or local governments,
technical assistance grants awarded to
groups of individuals, and interagency
agreements with other federal agencies;
and,

(E) The employee name, amounts and
date paid, destination, and travel
authorization number for all site-specific
travel by EPA employees.

(ii) For indirect costs, as described in
§ 308.50 of this chapter, for each fiscal
year involved:

(A) The applicable regional indirect
cost rates;

(B) The site-specific Superfund
employee hours upon which the rates
are applied; and,

(C) The indirect cost totals.
(iii) For interest charges, as described

in § 308.60 of this chapter:
(A) The amounts and the dates upon

which interest is calculated; and,
(B) The amounts and the total interest

charges for the site.
(5).Where certain documentation and

information described in paragraphs
(a)(3) and (4) of this section are not
available, EPA shall identify other
documentation and/or information
which describes the response action
taken and provides an accurate
accounting of costs incurred.

3. Part 308 is added to read as follows:

Subpart B-Actions for Recovery of Costs
under CERCLA
308.20 Liability.
308.25 Recoverable costs.
308.30 Definitions of events affecting

limitations of actions to recover costs.

Subpart C-Categories of Costs
308.40 EPA direct costs.
308.50 EPA indirect costs.
308.60 Interest.

Authority: 42 U.S.C. 9601-9657; E.O. 12580,
52 FR 2923.

Subpart A-General

§ 308.10 Scope and applicability.
(a) This part specifies the cost that are

recoverable under section 107(a)(4)(A)
and (D) of CERCLA, and defines certain
events that determine the period in
which actions under section 107 for
recovery of costs may be brought
pursuant to section 113(g)(2) of CERCLA.

(b) This Part does not apply to costs
incurred by other federal agencies,
states, or Indian tribes. With respect to
these entities, this part applies where
the EPA in an action under section 107
of CERCLA is seeking recovery of its
costs expended in a response action
under an interagency agreement,
cooperative agreement, or grant.

I 308.12 Definitions.
Terms in this part shall have the

meaning set forth in section 101 of
CERCLA as amended and the national
contingency plan at 40 CFR part 300.
Subpart B-Actions for Recovery of

Costs under CERCLA

§ 308.20 Uability.
Subject to the defenses provided in

section 107(b) of CERCLA, persons
identified in section 107(a) of CERCLA
are liable to the United States for all
costs of response actions incurred by
the United States Government not
inconsistent with the national
contingency plan, 40 CFR part 300,
including, as indirect costs, the costs of
any health assessment or health effects
study carried out under section 104(i)(5)
of CERCLA.

§ 308.25 Recoverable costs.
Costs recoverable under § 308.20 of

this subpart include direct and indirect
costs and interest on those costs. These
cost categories are described in subpart
C of this part.

PART 308-CERCLA COST RECOVERY § 308.30 Definitions of events affectinglimitations of actions to recover costs.
Subpart A-General
Sec.
308.10 Scope and applicability.
308.12 Definitions.

For purposes of defining certain
events that determine the statutory
limitation periods applicable to cost-
recovery actions pursuant to section

113(g)(2) of CERCLA, the following
applies:

(a) The term "completion of the
removal action" for sites where
remedial actions are taken means the
date of the final remedial design
prepared in connection with the final
remedial action at the site.

(b) The term "physical on-site
construction" for remedial actions is
limited to actions that occur after
completion of the remedial design and
issuance of the Notice to Proceed on
which remedial action personnel are
authorized to begin remedial
construction activities.

(c) The term "all response action" in
Section 113(g)(2)(B) of CERCLA
includes, but is not limited to, all
response actions that occur before the
Superfund Site Close-Out Report is
signed by EPA's Regional Administrator.

Subpart C-Categories of Costs

§ 308.40 EPA direct costs.
EPA Direct costs consist of

disbursements which are recorded in
individual Superfund site accounts in
EPA's financial management system.

§ 308.50 EPA indirect costs.
(a) EPA indirect costs are

'disbursements from Superfund for the
operation and management of the
Superfund program which are not direct
costs under § 308.40 of this subpart.

(b) EPA indirect costs for a site-
specific response are determined on a
fiscal year basis as follows:

(1) Indirect costs are divided into two
exclusive categories:

(i) National. Those indirect costs,
including health effects research
conducted by the Agency for Toxic
Substances and Disease Registry
pursuant to section 104(i)(5) of CERCLA,
which support the Superfund program
on a national basis.

(ii) Regional. Those indirect costs
which support the Superfund program in
EPA's regional offices.

(2) Total Superfund regional employee
hours, which are hours charged by
employees of EPA's regional offices to
the Superfund through EPA's
timekeeping and payroll system are
determined by summing the two
categories of hours:

(i) Hours charged to individual
Superfund sites, resulting in associated
salaries being charged as direct costs;
and,

(ii) Hours charged to Superfund, but
not to individual Superfund sites.

(3) For each of EPA's regions, an
allocation percentage is determined by
dividing each region's total Superfund
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hours (defined by paragraph (b)(2) of
this section) by the total Superfund
hours of all regions combined.

(4) National indirect costs are
distributed to the EPA regions by
multiplying the total national indirect
costs by each region's allocation
percentage as determined in paragraph
(bX3) of this section.

(5) A regional indirect cost pool for
each of the EPA regions is the total of
the amount determined in paragraph
(b)(1)(ii) of this section and the region's
share of national indirect costs
determined in paragraph (b)(4] of this
section.

(6) For each region, the indirect cost
rate is the regional indirect cost pool
determined in paragraph (b}5) of this
section divided by the direct Superfund
hours in the region determined in
paragraph (b)(2)i) of this section.

(7) The indirect costs for a specific
site are determined by multiplying the
regional indirect cost rate from
paragraph (b)[6) of this section by the
direct Superfund hoers charged to the
site from paragraph (bg)(2i) of this
section.

(c) Indirect Cost Rates.
(1) Indirect coat rates shall be

determined using the procedures in
paragraphs (b)(1) through (b)(6) of this
section.

(2) The regional indirect cost rates for
fiscal years 1983 through 1988 are as
follows:

Fiscal yew
1983 1984 1985 1986 1987 1988

Region I .................. $237 $192 $188 $255 $244 =3
Region 2 .................. 245 232 220 256 240 361
Region3 ............... 228 212 217 347 318 376
Region 4 .................. 289 286 270 330 296 374
Region5 .................. 171 199 180 239 251 331
Region 6 .............. 200 187 206 271 268 320
Region7 ................ 185 184 157 198 197 333
Region8 ................ 383 162 161 176 178 295
Region9 ................ 148 145 138 206 211 326
Region 10. 177 178 229 308 270 268

(3) Public notice of indirect cost rates.
EPA will publish the indirect cost rate
for each region in the Federal Register
after the completion of the fiscal year.
The last published rate remains in effect
until a new rate is published.

g 308.60 IlresL
(a) For the recovery of interest for

coots incurred not inconsistent with the
national contingency plan, the following
appliesi

(1) The date of demand for payment of
a specified amount in writing by EPA is
the earliest of the date of mailing of a:

(i) Special notice letter
(ii) Demand letter, or,

(iii) Other correspondence including a
demand for a specified amount in
writing for response costs; or,

(iv) The date of filing of a cost
recovery action under section 107 of
CERCLA by the Department of Justice
on behalf of the EPA.

(2) The'date of expenditure shall be
the date identified in the EPA's financial
management system for the type of
transaction or method of payment on
which interest will be calculated.

(b) The interest rate applicable on any
unpaid principal balances during a fiscal
year shall be the same as the yield on
the annual investment of Superfund
trust balances. The yield on the annual
investment of Superfund trust balances
is determined by the U.S, Department of
Treasury.

(c) At the end of each fiscal year, EPA
will add unpaid accrued interest for that
year to the unpaid principal balance.
The total is the new fiscal year's unpaid
principal balance.
[FR Doc. 92-18572 Filed 8-5--e; 8:45 am)
BILUNG CODE 6560-$O-M

DEPARTMENT OF THE INTERIOR

43 CFR Part 12

RIM 1090-AA34

Administrativ land Audit
Requirements and Cost Principlas for
Assistance Programs

AGENC.Y Department of the Interior,
Office of the Secretary.
ACTION: Notice of proposed rulemaking.

SUMMARY: This proposed rule revises a
rule published by the Department in the
September 9, 1991, issue of the Federal
Register (50 FR 45897). The rule
implemented Government-wide
requirements established by the Office
of Management and Budget (OMB)
under OMB circulars for the
administration of assistance
agreements.

This revision will implement, for
grants and cooperative agreements, the
Secretarial Outreach issue Paper
Decision-Issue 4-Endorsement of
Commercial Products or Services. The
Secretary determined that as a matter of
Departmental Policy, there should be a
provision in all contracts (exceeding
$25,000), assistance agreements, and
Memoranda of Understanding/
Agreement (MOAs) which would
prevent the nongovernental party from
using the arrangement to imply
Government endorsement of a product,
service or position which the recipient
represents in its commercial advertising.

DATES: Co mients must be received by
September 8, 1902.
ADDRESSES: Comments should be
mailed to Acquisition and Assistance
Division, Office of Acquisition and
Property Management, Department of
the Interior, 1849 C St., NW., Mail Stop
5512, Washington, DC 0240.
FOR FURTHER INFORMATION CONTACT:
Dean A. Titcomb, (Chief, Acquisition
and Assistance Division), (202) 208-e431.
SUPPLEMENTARY INFORMATION: Bureaus
and offices within the Department are
entering into a variety of partnership
agreements with profit, as well as non-
profit organizations, through which the
Bureaus receive support of various
kinds. This may include dissemination
of information about programs,
promotion of activities of mutual
interest which further those programs,
and generation of financial and other
types of support, where authorized.
These types of agreements are
consistent with a Departmental and an
Administration emphasis on
partnerships and cooperative efforts to
accomplish public purposes, and
therefore are encouraged. However,
under these agreements, there is risk
that certain promotional material
produced under the agreement, such as
publications, advertisements in
newspapers, magazines and on
television, might improperly infer
agency endorsement of a product.
service or position which the recipient
represents. Such endorsements violate
the provisions of Executive Order 12731,
October 17, 1990, which states:
"Employees shall endeavor to avoid any
actions creating the appearance that
they are violating the law or the ethical
standards promulgated pursuant to this
order." Those standards include:

(1) Performing official duties
impartially and not giving preferential
treatment to any organization or
individual; (2) Avoiding the use of public
office for private gain; and 13) Making
no unauthorized commitments or
promises of any kind purporting to bind
the Government.

The provision that prohibits the use of
public office for private gain has been
interpreted by the Office of Government
Ethics to mean the private gain of
anyone, including Federal officials,
contractors, cooperatas, partners, etc.

As a result, the Department of the
Interior's regulations on Employee
Responsibilities and Conduct, at 43 CFR
20.735-17ff) implement the Executive
Order by stating: "Endorsements.
Employees are prohibted from
endorsing in an official capacity he
proprietary products or processes of
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manufacturers or the services of
commercial firms for advertising,
publicity, or sales purposes. Use of
materials, products, or services by the
Department does not constitute official
endorsement."

Following the consideration of several
alternative policies and procedures to
ensure compliance with these directives
in various types of contracts and
agreements, the Secretary decided to
adopt the policy of including a provision
in all contracts (exceeding $25,000),
assistance agreements, and Memoranda
of Understanding/Agreement.

Public Participation
The policy of the Department of the

Interior is, whenever practicable, to
afford the public an opportunity to
participate in the rulemaking process.
Accordingly, interested persons may
submit written comments, suggestions or
objections regarding the proposed rule
to the location identified in the
Addresses section of this preamble.
Comments must be received on or
before September 8, 1992.
Executive Order 12291, Paperwork
Reduction Act, and Regulatory
Flexibility Act

The Department has determined that
this is not a major rule under Executive
Order 12291 and will not have a
significant economic impact on a
substantial number of small entities,
since this rule merely implements a
Secretarial decision concerning the
prohibition of recipients to use the
Department's use of services and
products provided as an endorsement.
This proposed revision to the rule does
not contain a collection of information
subject to the Paperwork Reduction Act
of 1980 (44 U.S.C. 3501 et seq.).

Environmental Effects
The Department has determined that

this rule does not constitute a major
Federal action having a significant
impact on the human environment under
the National Environmental Policy Act
of 1969.

Executive Order No. 12778
The Department has certified to the

Office of Management and Budget that
these proposed regulations meet the
applicable standards provided in
sections 2(a) and 2(b)(2) of Executive
Order No. 12778.
List of Subjects in 43 CFR Part 12

Cooperative agreements, Grants
Administration, Grant program.

It is proposed that title 43 of the Code
of Federal Regulations be amended as
set forth below:

Dated: July 9, 1992.
John Schrote,
Assistant Secretary-Policy, Management
and Budget.

PART 12-ADMINISTRATIVE AND
AUDIT REQUIREMENTS AND COST
PRINCIPLES FOR ASSISTANCE
PROGRAMS

1. The authority citation for part 12 is
revised to read as follows:

Authority: E.O. 12731; E.O. 12549; sec. 5151-
5160 of the Drug-Free Workplace Act of 1988
(Pub. L. 100-690, Title V, Subtitle D; 41 U.S.C.
701 et seq.); 5 U.S.C. 301; Pub. L 98-502; OMB
Circular A-102; 0MB Circular A-110, OMB
Circular A-128; and OMB Circular A-133.

Subpart A-Administrative and Audit
Requirements and Cost Principles for
Assistance Programs

2. Subpart A is amended as set forth
below.

a. Section 12.2 is amended by adding
paragraph (d) to read as follows:

§ 12.2 Policy.
* * * * *

(d)(1) The Department of the Interior's
regulations on Employee
Responsibilities and Conduct at 43 CFR
20.735-17(f), implement Executive Order
12731, "Principles of Ethical Conduct for
Government Offices and Employees," by
prohibiting employees from endorsing in
an official capacity the proprietary
products or processes of manufacturers
or the services of commercial firms for
advertising, publicity, or sales purposes.
The regulations also specify that use of
materials, products, or services by the
Department does not constitute official
endorsement.

(2) In the event that a grant/
cooperative agreement awarded to a
recipient, other than a State or local
government, including Federally-
recognized Indian tribal governments,
authorizes joint dissemination of
information and promotion of activities
being supported, the following provision
shall be made a term and condition of
the award:

(i) For non-research awards:

Recipient shall not publicize or otherwise
circulate, promotional material (such as
advertisements, sales brochures, press
releases, speeches, still and motion pictures,
articles, manuscripts or other publications)
which states or implies Governmental,
Departmental, Bureau, or government
employee endorsement of a product, service,
or position which the recipient represents. No
release of information relating to this award
may state or imply that the Government
approves of the recipient's work products, or
considers the recipient's work product to be
superior to other products or services.

Recipient must obtain prior Government
approval for any public information releases
concerning this award which refer to the
Department of the Interior or any Bureau or
employee (by name or title). The specific text,
layout photographs, etc. of the proposed
release must be submitted with the request
for approval.

A recipient further agrees to include this
provision in a subaward to any subrecipient,
except for a subaward to a State, local
government, or to a Federally-recognized
Indian tribal government.

(ii) for research awards:

All manuscripts submitted for publication
or other public releases of information
regarding this project shall carry the
following disclaimer: 'The views and
conclusions contained in this document are
those of the authors and should not be
interpreted as representing the opinions or
policies of the U.S. Government. Mention of
trade names or commercial products does not
constitute their endorsement by the U.S.
Government.'

A recipient further agrees to include this
provision in a subaward to any subrecipient,
except for a subaward to a State, local
government, or to a Federally-recognized
Indian tribal government, awarded as a result
of the agreement.

(3) Recipient requests for clearance of
public releases will be coordinated with
the cognizant Ethics Officer in all cases,
except for public releases related to
research awards.
[FR Doc. 92-18590 Filed 8-5-92; 8:45 am]
8ILUNG CODE 4310-R-M

DEPARTMENT OF TRANSPORTATION

Federal Railroad Administration

49 CFR Part 225

[Docket No. RAR-4, Notice No. 51

Railroad Accident Reporting, Open
Meeting

AGENCY: Federal Railroad
Administration (FRA), Department of
Transportation.
ACTION: Notice of open meeting.

SUMMARY: In order to explore matters
related to the accident/incident
reporting system, FRA will hold an
informal open meeting on Tuesday,
August 18, 1992, in Washington, DC with
members of the Association of
American Railroads (AAR) Uniformity
Committee. The meeting will be open to
any interested person who wishes to
attend as an observer. FRA may
schedule additional informal meetings to
the extent that interest is expressed by
other parties.
DATES: The open meeting will be held on
Tuesday, August 18, 1992, at 10 a.m.

34756



Fedeial Register / Vol. 57. No. 152 ./. Thursday, August 6, .1992 / Proposed Rules -

ADDRESSES:. The open meeting will be
held in rooms 6200,and 6202, Nassif
Building. 400 Seventh Street SW.,
Washington. DC 20590.;
FOR FUTHER INFORMATION CONTACT:
Principal Program Person: Stan Ellis,

Office of Safety, FRA. Washington,
DC 20590. Telephone" (202) 366-6Z99
(FIS 360299).

Principal Attorney: Sarah Landise.
Office of the Chief Counsel. FRA,
Washington, DC 20590. Telephone:
(202) 368-0635 (FTS 366-0635).

SUPPLEMENTARY INFORMATION. On
March 14, 1900, FRA issued an advance
notice of proposed rulemaking (ANPRM)
soliciting comments and suggestions
from the public regarding methods of
improving all aspects of FRA's injury
and accident reporting system and its
governing regulations (49 CFR part 225).
55 FR 9469.Interested parties were
invited to participate in a public hearing
on May 17. 1990, and to file written
comments prior to May 25, 1990.

The written comments received by
FRA provided additional information
and raised further issues related to the
matters discussed in the ANPRM. In
addition, FRA has received significant
oral comments on same subject.
Representatives of the railroads
participating in the AAR Uniformity
Committee expressed an interest in
exploring possibilities concerning the
format in which accident/incident data
is gathered pursuant to the FRA Guide
for Preparing Accident/Incident Reports.
Since these issues bore on regulatory
obligations and may touch on issues
within the scope of the advance notice,
FRA determined that the meeting should
be open to any interested person who
wishes to observe.

Consequently, FRA has scheduled the
open meeting for Tuesday, August 18,
1992, beginning at 10 a.m. in rooms 6200
and 6202 of the Nassif Building, 400
Seventh Street NW, Washington, DC.

The meeting will be open to any
interested-person who wishes to attend
as an observer. FRA may schedule
additional informal meetings to the
extent that interest is expressed by
other parties.
S. Ma&c Lindsey.
Chief Cobnse .
[FR Doc. 92-18626 Filed 0-5-92:8:45 am)
ILNinG CODE 4M40-.

DEPARTMENT OF COMMERCE
National Oceanic and Atmospheric
Administration

50 CFR Part 663

Pacific Coast Groundfish Fishery

AGENCY: National Marine Fisheries
Service (NMFS), NOAA, Commerce.
ACTION: Extension of comment period
for an amendment to a fishery
management plan.

SUMMARY: NMFS announces the
extension of the comment period for
Amendment 6 to the Pacific Coast
Groundfish Fishery Management Plan
(FMP) from August 4 to August 21, 1992.
DATES: Comments on Amendment 6
must be received on or before August 21,
1992.
ADDRESSES: Comments on Amendment
6 should be sent to Mr. Rolland A.
Schmitten, Director, Northwest Region.
National Marine Fisheries Service,
NOAA, 7600 Sand Point Way NE., BIN
C15700-Bldg. 1, Seattle, WA 98115-0070;
or Mr. E. Charles Fullerton, Director,
Southwest Region, National Marine
Fisheries Service, NOAA, 501 West
Ocean Boulevard, Suite 4200, Long
Beach, CA 90802-4213.

Copies of Amendment 6 with its Draft
Supplemental Environmental Impact
Statement/Regulatory Impact Review/
Initial Regulatory Flexibility Analysis
(DSEIS/RIR/IRFA) are available from

Larry Six ,Executive Director Pacific
Fisheiry managenmet Cou ii, 2000 SW.
First Avenue, Suite 420 Portlan dOR
97201.
FOR FURTHER INFORMATION CONTAC:.
William L Robinson at (206) 526-0140:
Rodney McInnis at (310) 980-4040; or the
Pacific Fishery ManagementCouncil at
503-326-6352.

SUPPLAM&NTARY INFORMATIOWr O4 June
10, 1992, NMFS published a notice of
availability for Amendment 6 to, the
FMP (57 FR 24580) that provided thd
opportunity for public comments
through August 4. 1992. Amendment 6. if
approved, would establish a license
limitation limited entry program for
trawl, longline, and trap (or pot) gear in
the Pacific Coast groundfish fishery off
Washington, Oregon, and California.
Tie public has requested an extension
of the comment period for Amendment 6
to enable affected persons to study
Amendment 6 and its proposed
implementing regulations together. The
comment period for the proposed
implementing regulations (57 FR 32499,
July 22,1992), which contain information
integral to Amendment 6, is July 17 to
August 31, 1992. Consequently, the
public comment period for Amendment
6 is extended to August 21, 1992,
providing interested persons adequate
time to review and provide comments
-on the two documents simultaneously.

List of Subjects in 50 CFR Part 663

Administrative practice and
procedure, Fisheries, Fishing, and
Recordkeeping and reporting
requirements.

Authority: 16 U.S.C. 1801 et seq.
Dated: July 31, 1992.

Joe P. Clem.
Acting Director of Office Fisheries
Conservation and Management, National
Marine Fisheries Service.

[FR Doc. 92-18629 Filed 8-5-92; 8:45 am]
ILNG O CE 3510-2"U -
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This section of the FEDERAL REGISTER
contains documents other than rules or
proposed rules that are applicable to the
public. Notices of hearings and
investigations, committee meetings, agency
decisions and rulings, delegations of
authority, filing of petitions and
applications and agency statements of
organization and functions are examples
of documents appearing In this section.

DEPARTMENT OF AGRICULTURE

Forest Service

Exemption of 6319 Salvage Timber
Sale Project From Appeal

AGENCY: USDA, Forest Service,
Northern Region.
ACTION: Notification that a fire recovery
and salvage timber sale project is
exempted from appeals under provisions
of 36 CFR part 217.

SUMMARY: In 1990, 58 acres of timber
adjacent to the Clinton Creek Timber
Sale were killed as a result of an
escaped prescribed burn. In 1990, the
Wallace Ranger District proposed a
timber sale to salvage and rehabilitate
the burned area. The District Ranger
determined through an environmental
analysis documented in the 6319
Salvage Timber Sale Environmental
Assessment (EA) that there is good
cause to expedite these actions in order
to rehabilitate National Forest system
lands and recover damaged resources.
Salvage of commercial sawtimber
within the fire area must be
accomplished within the summer of 1992
to avoid further deterioration of
sawtimber.
EFFECTIVE DATE: Effective on August 6.
1992.
FOR FURTHER INFORMATION CONTACT:
Steve Williams, District Ranger,
Wallace Ranger District, Idaho
Panhandle National Forests; Box 14;
Silverton, Idaho 83867.
SUPPLEMENTARY INFORMATION: The
Clinton Creek Timber Sale was logged
between 1977 and 1990. The units
adjacent to the proposed salvage areas
were treated with a prescribed burn in
the fall of 1990. Approximately 58 acres
of timber outside the harvest units were
burned by an escaped fire. The fire-
killed timber is within Management
Areas 1 and 6 as designated by the
Idaho Panhandle Forests Plan, August

1987. Management Area 1 inclUdes lands
designated for timber production.
Management Area 6 includes lands
designated for timber production within
big game summer range. In December
1990, the Wallace District Ranger
proposed the salvage of fire killed trees.
This proposal was designed to meet the
following needs, (a) salvage
merchantable timber products, (b)
provide for long-term growth and
production of commercially valuable
wood products, (c) provide snag
dependent species habitat and elk
security, and (d) contribute to watershed
recovery through application of
management practices designed to
minimize erosion and sedimentation
potential. An interdisciplinary team was
convened, and scoping began in 1990.
Seven issues were identified and were
the basis for the analysis of the
environmental consequences discussed
in the EA.

The interdisciplinary team developed
two alternatives, the No Action
alternative and the Proposed Action
(Salvage) alternative. The
environmental consequences associated
with these alternatives are disclosed in
the EA which was prepared for the
proposal.

The selected alternative (Proposed
Action) would salvage 185 MBF of dead
timber on 58 acres. No new road
construction or reconstruction is
planned for this sale. All salvage areas
are accessible from existing roads.

The sale and accompanying
rehabilitation work is designed to
accomplish the objectives as quickly as
possible, minimize salvage volume lost,
reduce risk of injury to naturally
regenerating seedlings, facilitate prompt
reforestation of burned areas, initiate
watershed and fisheries habitat
recovery projects, and restore and
maintain elk security. To expedite
implementation of this decision,
procedures outlined in 36 CFR part
217(a)(11) are being followed. Under this
regulation the-following may be exempt
from appeal:

"Decisions related to rehabilitation of
National Forest System lands and recovery of
forest resources from natural disasters or
other natural phenomena, such as wildfires
* ..when the Regional Forester *
determines and gives notice in the Federal
Register that good causes exist to exempt
such decisions from review under this part."

Based on the environmental analysis
documented in the 6319 Salvage Timber
Sale EA and the District Ranger's
Decision Notice for this project, I have
determined that good cause exists to
exempt this decision from
administrative review. Therefore, upon
publication of this notice, this project
will not be subject to review under 36
CFR part 217.

Dated: July 30, 1992.
John M. Hughes,
Deputy Regional Forester, Northern Region.

[FR Doc. 92-18631 Filed 8-5-92; 8:45 am]
BILIJOG CODE 3410-11-M

Exemption of Arbo Creek Fire Salvage
Project From Appeal

AGENCY:. Forest Service, Northern
Region, USDA.
ACTION: Notification that a fire recovery
and timber salvage sale project is
exempt from appeals under provisions
of 36 CFR part 217.

SUMMARY: In October 1991, the Arbo
Creek burned approximately 2,980 acres
on the Kootenai National Forest Lands
within the burn area were treated to
stabilize slopes and prevent damage to
watersheds and other resources. The
Three Rivers District Deputy Ranger
determined these initial efforts were not
sufficient to meet long-term objectives of
the Kootenai National Forest Plan
(Forest Plan). In May 1992, the Deputy
District Ranger proposed a timber
recovery and vegetative rehabilitation
project consisting of four major actions:
(1) salvage timber damaged by fire and
windthrow on 317 acres; (2) construct 0.2
miles of specified, 0.2 miles of temporary
and 18.4 miles of reconstructed roads to
facilitate removal of timber (all
temporary roads would be recontoured,
revegetated, and closed after harvest
operations; (3) reforest and revegetate
by planting tree and shrub species on
1,319 acres of burned and salvaged
areas; and (4) conduct fuel reductions on
317 acres of burned and salvaged areas.

The Deputy District Ranger has
determined, through an environmental
analysis documented in the Arbo Creek
Fire Salvage Environmental Assessment
(EA), that there is good cause to
expedite these actions for rehabilitation
of National Forest System Lands and
recovery of damaged resources. Salvage
of commercial sawtimber within the fire
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area must be accomplished quickly to
avoid further deterioration of
sawtimber.

This is notification that the decision to
implement the Arbo Creek Fire Salvage
on the Kootenai National Forest is
exempted from appeal. This conforms
with the provisions of 36 CFR 217(a)(11).
EFFECTIVE DATE: Effective on August 6.
1992.
FOR FURTHER INFORMATION CONTACT:.
Charles E. Harris, Deputy District
Ranger, Three Rivers Ranger District,
Kootenai National Forest, 1437 North
Highway 2, Troy, Montana 59935.
SUPPLEMENTARY INFORMATION. In
October 1991. the Arbo Creek Fire
burned and blew down timber on 2,960
acres of the Kootenai National Forest.
Approximately 800 acres of the affected
timber is within Management Areas that
are considered suitable for timber
production under the Forest Plan. A fire
rehabilitation team surveyed the fire
area and assessed damage to forest
resources. Wildlife habitats were
altered by reducing effective cover and
security areas when vegetation was
removed by the fire. Fishery habitats
and riparian areas were altered when
stabilizing woody material in'stream
channels were partly or completely
removed by the fire. In other Areas,
blowdown has blocked fisheries

movement upstream and lowered water-
quality.

In October and November 1991, the
most severely burned and disturbed
areas were hand seeded. Additional
acres in isolated areas of the fire were
seeded and fertilized by helicopter.
however, winter weather precluded
extensive seeding operations.

In December 199, the Three Rivers
Deputy District Ranger proposed
projects to recover damaged timber and
rehabilitate areas affected by the fire.
The proposal was designed to meet the
following needs: (1) recover-
mercharttable timber products;- (2)'
rehabilitate stands damaged by fire and
windthrow tO expedite the
establishment of wildlife hiding cover,
promote watershed stabilization, and
enhance future timber production, and
(3) provide for the recovery of
conditions essential to sustain
ecological systems in the area by
promoting species diversity. -

An interdisciplinary team of resource
specialists was formed to analyze
opportunities to accomplish the
identified purpose and need. An
environmental analysis of these actions
was started in December 1991. Public
input was solicited through newspaper,
mailings. and'an open house. In
addition, contacts were made with other

interested State and Federal agencies.
As a result, three environmental issues
were identified and formed the
foundation for the analysis of
environmental effects disclosed in the
EA.

The EA discloses the analysis of five
alternatives, including a "no action"
alternative. Alternatives analyzed
recovery actions ranging from treatment
of 317 acres, 183 acres, 168 acres, and no
treatments. Estimated recovery of
timber salvage material ranges from a
high of 4.0 MMBF to no salvage
operations.

The selected alternative (Alternative
5) includes fo-ur major actions. The first
is to harvest approximately 317 acres of
killed or damaged timber within the
analysis area. Harvest in all cases Is
limited to removal of dead, blowdown,
and trees damaged beyond recovery.
Second. an estimated 0.2 miles of
specified, 0.2 miles of temporary, and
18.4 miles of reconstructed roads will be
needed to facilitate removal of timber.
All temporaryroads will be
recontoured, revegetated, and closed
after timber harvest operations are
completed.-Third, reforestation arid
revegetation of 1,319 acres would be
accomplished by planting a mixture of
coniferous species and shrubs. The
objectives for these planting include: (1)
reforestation-of lands suitable for tlmber
production as soon-as possible; (2) '
establishment of wildlife hiding cover
and winter forage for moose at a faster
rate than natural conditions would
allow; and (3) increased diversity of
plant species as'the area recovers.
Fourth. treatment of fuels on burned and
salvaged areas would be accomplished
by broadcast burn and grapple piling.
The objectives for these treatments
include: (1) reduce fuel loadings to lower
the potential of a secondary wildfire and
reburn. (2) break up continuous fuels to
assist in future wildfire containment:
and (3) break up fuel concentrations that
would prohibit wildlife movement in
travel corridors.

Further'dalay in removal of the dead
and damaged trees will render the.M
unmerchantable as saWttmber; a lack of
reforestation and revegetation -

treatments will result in unacceptable
delays affecting long-term timber yields,
effectiveness of wildlife and fisheries
habitat, and failure to treat
unacceptable amounts of-down fuel
loadings increases the potential for
future catastrophic wildfire. Due to the
length of time required to develop an
acceptable project and evaluate its
environmental effects, the time
remaining for accomplishment has
become critical. Additional delays will
,result in further damage-topresently

undamaged resources and would
decrease the ability to recover timber
and other resources affected by the 1991
Arbo Creek Fire.

To expedite this recovery of salvage
timber and associated rehabilitation
work, procedures outlined in 36 CFR
part 217 are being followed. Under this
Regulation the following may be exempt
from appeal:

Decisions related to rehabilitation of
National Forest System Lands and recovery
of forest resources resulting from natural
disasters or other natural phenomena, such
as, wildfireM * * when the Regional
Forester * * * determines and gives notice in
the Federal Register that good cause eKists to
exempt such decisions from review under this
part.

Based upon the environmental
analysis documented in the Arbo Creek
Fire Salvage EA and the Deputy District
Ranger's Decision Notice for this
project. I have determined that good
cause exists to exempt this decision
from administrative review. Therefore,
upon publication of this notice, this
project will not be subject to review
under 36 CFR part 217.

Dated:.July 30. 1992.
John AL Hughes,
DeputyegonolFrater;Northern Region.
[FR Doc. 2-183 Pilted 5.-2;8:45 amI
siI.LJ CODE 3410; 11M

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board

[Docket A(28a3)--1-921

Foreign-Trade Subzone 146C. Fedders
North America, Inc., Efflngham, IL;
Request for Expanoh of
Manufacturing Authority; Room Air
Conditioners

- The Foreign-Trade Zones Board (the-
Board) hasbeen notifledpursuant to
§ 400.28(a)(3) of the Board's regulations
by the.i--StMtAuthorit.'rentea of
FTZ 14, Lwfenoa Gounty, Illinois, with
additional information as to the sourcing
of foreign components for activity under
FTZ procedures at the Fedders North
America. Inc., room air Conditioner
manufacturing plant in Effingham,
Illinois (FTZ Subzone 146C).

The Board authorized subzone status
for the Fedders plant in March. 1992
(Board Order 581. 57 FR 9103, 3-16-92).
Manufacturing authority involves the
production of room air conditioners for
the U.S. market and for export using
certain materials and components
sourced from abroad, which account for
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some 20 percent of finished product
material value.

The original application listed certain
components being sourced from aboard.
The Board has now been notified that
certain components were inadvertently
omitted. The FTZ Staff has reviewed the
list and concluded that public comment
should be invited on the following items
which are subject to inverted tariffs
based on the 2.2 percent duty rate for
finished air conditioners: compressors
(HTSUSA# 8414.30, duty rate: 3.4%),
overloads and start assists
(8414.90.20402, 3.4%), power cords
(8544.60.200009, 5.3%), reversing valves
(8481.20.00007, 3.7%), insulation
(8548.00.00002, 3.9%), heating coils
(8516.29.00908, 3.7%), grooved copper
tubing (7407.10.10000, 6.3%), and
aluminum (7607.11.00006, 5.3%). The
manufacturing activity otherwise
remains unchanged.

Zone procedures would exempt
Fedders from Customs duty payments
on the foreign components used in
production for export. On domestic
sales, the firm would be able to choose
the duty rate for finished air
conditioners (2.2%) to apply to foreign-
origin components (average duty rate
4.3%).

Public comment is invited from
interested parties. Submission (original
and 3 copies) shall be addressed to the
Board's Executive Secretary at the
address below. The dosing period for
their receipt is August 26, 1992. A copy
of the request will be available for
public inspection at the following
location: Office of the Executive
Secretary, Foreign-Trade Zones Board,
U.S. Department of Commerce, Room
3716, 14th Street and Pennsylvania
Avenue, NW., Washington, DC 20230.

Dated: July 30, 1992.
John J. Da Ponte, Jr.,
Executive Secretary.
IFR Doc. 92-18695 Filed 8-5-2; 8:45 am]
BILLING COOE 3510-0

International Trade Adminditration
[A-475-017]

Pads for Woodwind Instrument Keys
From Italy; Preflminary Results of
Antidumping Duty Administrative
Review
AGENCY: International Trade
Administration/Import Administration
Department of Commerce.
ACTIO: Notice of preliminary results of
antidumping duty administrative review.

SUMMARY: In response to a request by
the petitioner, Prestini Musical

Instruments, the Department of
Commerce has conducted an
administrative review of the
antidumping duty order on pads for
woodwind instrument keys from Italy.
This review covers Pads Manufacturer
SRI, a manufacturer/exporter of this
merchandise to the United States, and
the period September 1, 1990 through
August 31, 1991. We have preliminarily
determined that there were no
shipments during the review period.

Interested parties are invited to
comment on these preliminary results.
EFFECTIVE DATE: August 6, 1992.
FOR FURTHER INFORMATION CONTACT:
Jospeh A. Fargo or Robert J. Marenick,
Office of Antidumping Compliance,
International Trade Administration, U.S.
Department of Commerce, Washington,
DC 20230; telephone: (202) 377-5255.
SUPPLEMENTARY INFORMATION: On
September 19, 1991, the Department of
Commerce (the Department) published
in the Federal Register (56 FR 47457) a
notice of "Opportunity to Request an
Administrative Review" of the
antidumping duty order on pads for
woodwind instrument keys from Italy.
On September 18, 1991, the petitioner,
the Prestini Musical Instruments, .
requested an administrative review of
Pads Manufacturer SRL (Pads), a
manufacturer/exporter of this
merchandise to the United States. We
initiated the review, covering September
1, 1990 through August 31, 1991, on
October 18, 1991 (56 FR 52254). The
Department.has now conducted this
review in accordance with section 751 of
the Tariff Act of 1930 (the Act). The final
results of the last administrative review
in this case were published in the
Federal Register on April 22, 1987 (52 FR
13265).

Scope of the Review
Imports covered by the review are

shipments of pads for woodwind
instrument keys from Italy, classifiable
under item number 9209.99.40 of the
Harmonized Tariff Schedules (HITS).
The HTS item number is provided for
convenience and Customs purposes. The
written description remains dispositive.

The review covers one manufacturer/
exporter of Italian pads for woodwind
instrument keys, Pads, and the period
September 1, 1990 through August 31,
1991.

Preliminary Results of the Review
Because there were no shipments

during the period September 1, 1990
through August 31, 1991, we based the
cash deposit rate on the last margin
found for Pads. We preliminarily

determine that the cash deposit rate for
Pads shall continue to be 1.03 percent.

Parties to the proceeding may request
disclosure within 5 days of the date of
publication of this notice. Any interested
party may request a hearing within 10
days of publication. Any hearing, if
requested, will be held 44 days after the
date of publication of this notice, or the
first workday thereafter.

Case briefs and/or written comments
from interested parties may be
submitted not later than 30 days after
the date of publication of this notice.
Rebuttal briefs and rebuttals to written
comments, limited to issues raised in the
case briefs and comments, may be filed
not later than 37 days after the date of
publication. The Department will
publish the final results of the
administrative review, including the
results of its analysis of issues raised in
any such written comments or at a
hearing.

The following deposit requirements
will be effective upon publication of the
final results of this administrative
review for all shipments of pads for
woodwind instrument keys from Italy,
entered, or withdrawn from warehouse,
for consumption on or after the
publication date, as provided by section
751(a)(1) of the Tariff Act: (1) The cash
deposit rate for the reviewed company
will be that established in the final
results of this administrative review; (2)
for exporters not covered in this review,
but covered in previous reviews or the
original less-than-fair-value
investigation, the cash deposit rate will
continue to be the company-specific rate
published for the most recent period (3)
if the exporter is not a firm covered in
this review, previous reviews, or the
original less-than-fair-value
investigation, but the manufacturer is,
the cash deposit rate will be that
established for the most recent period
for the manufacturer of the merchandise;
and (4) the cash deposit rate for all other
manufacturers or exporters will be the
"All Others" rate established in the final
results of this administrative review.
These deposit requirements when
imposed shall remain in effect until
publication of the final results of the
next administrative review.

This notice also serves as a
preliminary reminder to importers of
their responsibility under 19 CFR 353.26
to file a certificate regarding the
reimbursement of antidumping duties
prior to liquidation of the relevant
entries during this review period. Failure
to comply with this requirement could
result in the Secretary's presumption
that reimbursement of antidumping
duties occurred and the subsequent
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assessment of double antidumng
duties.

This administrative review and notice
are in accordance with section 751(a)(t)
of the Tariff Act (19 U.S.C. 1675(a)(1))
and 19 CFR 353.22.

Dated: July 24, 1992.
Alan M. Dunn,
Assistant Secretaryfor Import
Administration.
(FR Doc. 92-18616 Filed 8-5-92; 8:45 am]
BILUNG CODE 3610-D"-

[A-428-061]

Precipitated Barium Carbonate From
Germany, Determination Not To
Revoke Antidumping Duty Order

AGENCY: International Trade
Administration/Import Administration,
Department of Commerce.
ACTION: Notice of Determination Not To
revoke antidumping duty order.

SUMMARY: The Department of
Commerce is notifying the public of its
determnation not to revoke the
antidumpin% duty order on Precipitated
Barium Carbonate from Germany.
EFFECTIVE DATE: August 6, 1992.
FOR FURTHER INFORMATION CONTACT:
Joseph A. Fargo or Robert Marenick,
Office of Antidumping Compiance,
International Trade Administration, U.S.
Department of Commerce, Washington,
DC 20230, telephone: (202) 377-W53.
SUPPLEMENTARY INFORMATION: The
Department of Commerce (the
Department) may revoke an
antidumping duty order, pursuant to
§ 353.25(d)(4) of the Department's
regulations, if no interested party has
requested an adminstrative review for
four consecutive annual anniversary
months and no interested party objects
to the revocation (19 CFR 353.25(d)(4)
(1991)). We had not received a request
to conduct an administrative review of
the antidumping duty order on
precipitated barium carbonate from
Germany (46 FR 20438, June 25, 1981) for
the last four consecutive annual
anniversary months. Therefore, pursuant
to the Department's regulations, on May
29, 1992, we published in the Federal
Register a notice of intent to revoke the
duty order and served written notice of
the intent to revoke to each interested
party on the Department's service list.

On June 10, 1992, Chemical Products
Corporation, an interested party,
objected to our inten to revoke this duty
order. Therefore, because an interested
party objects to the revocation, we no
longer intend to revoke this duty order.

Dated: july Z3, IM.
Roland L MacDonaMl,
Acting Deputy Asesisont Secretary for
Compliance.
[FR Doc. 93-16612 Piled 8-5-92; 8:45 am]
BnAUNG CODE 3510-4-M

[A-428-0821

Sugar From Germany; Determination
Not To Revoke Antidumping Duty
Finding

AGENCY: International Trade
Administration/Import Administration
Department of Commerce.
ACTION: Notice of determination Not To
revoke antidumping finding.

SUMMARY: The Department of
Commerce is notifying the puklc of its
determination not to revoke the
antidumping finding on sugar from
Germany.
EFFECTIVE DATE: August 6, 1992.
FOR FURTHER INFORMATION COWAC '.
Joseph A. Fargo or Robert Marenick,
Office of Antidumping Compliance,.
International Trade Administration, U.S.
Department of Commerce, Washington,
DC 20230, telephone: (202) 377-5253.
SUPPLEMENTrY INFOR0M0A'TON: The
Department of Commerce (the
Department) may revoke an
antidumping finding pursuant to
I 353.25(d}(4) of the Departments
regalations, if no interested party has
requested an administrative revxew for
four consecutive annual auniversry
months and no interested party objects
to the revocation. We had rct eceived a
request to conduct an adminisbative
review of the antidumping finding on
sugar from Germany (44 FR 33574. Jun
13, 1979) for the It four consecutive
annual anniversry months. Therefore,
pursuant to the Department's
regulations, on May 29, ion, we
published in the Federal Regiter a
notice of intent to revoke the finding and
served written notice of the intent to
revoke to eaci interested party on the
Department's service list.

On June 10, 192, certain interested
parties (the Ameticen Sugar Cane
League, the American Sugarbeet
Growers Association, the Florida Sugar
Cane League/Rio Grande Valley Sugar
Growers, the Hawaiian Sugar Planter's
Association, the Sugar Cane Growers
Cooperative of Florida, the U.S. Beet
Sugar Association, and the U.S. Cane
Sugar Refiners' Association) objected to
our intent to revoke the finding.
Additionally, on June 30, 1992, the
Florida Sugar Marketing and Terminal
Association, Inc., an interested party,
objected to our intent to revoke the

finding. Therefore, became several
interested parties objected to the
revocation, we no longer intend to
revoke this finding.

Dated: July 23, 1992.
Roland L MacDonald,
Acting Deputy Assistant Secretary for
Compliance.
[FR Doc. 92-18609 Filed 8-5-92; 8:45 am]
BILUNG CODE 3510-OS-M

[A-427-0?81

Sugar From France; Determination Not
To Revoke Antidumping Duty Finding

AGENCY: International Trade
Administration/Import Administration,
Department of Commerce.
ACTION: Notice of determination not to
revoke antidrmping finding.

SUMMARY: The Department of
Commerce is notifying the public of its
determination not to revoke the
antidumping finding on sugar from
France.
EFFEMTWE AT. August 6, 1992.
FOR FURTHER INFORMATION CONTACT.
Joseph A. Fargo or Robert Marenick
Office of Antidumping Compliance,
International Trade Administration, U.S.
Department of Commerce, Washirgton,
DC 2o0o, telepbone (202) 377-,2n
SUPPLZME~r*RY INFORMATION: The
Department of Coemmerce (the
Department) may revoke an
antidumping finding, pursuant to
§ 353.25(d*4) of the Department's
regulations, if no interested party he
requested as administrative review for
four coneouive antual anniversary
months and no interested party objects
to the revocation. We had net received a
request to, conduct an administrative
review of the anti amping-finding on
suar.fom France (44 R $387, June 13,
197) for the last four consecutive
anmal anniversary months. Therefore,
pursuant to the Department's
regulations, on May 29, 1M2, we
published in the Federal Register a
notice of intent to revoke the finding and
served written notice of intent to revoke
to each interested party on the
Department's service list.

On June 10, 1992, certain interested
parties (the American Sugar Cane
League, the American Sugarbeet
Growers Association, the Florida Sugar
Cane League/Rio Grande Valley Sugar
Growers, the Hawaiian Sugar Planters'
Association, the Sugar Cane Growers
Cooperative of Florida, the U.S. Beet
Sugar Association, and the U.S. Cane
Sugar Refiners' Association) objected to
our intent to revoke the finding.
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Additionally, on June 30, 1992, the
Florida Sugar Marketing and Terminal
Association, Inc., an interested party,
objected to our intent to revoke the
finding. Therefore, because several
interested parties objected to the
revocation, we no longer intend to
revoke this finding.

Dated: July 23,1992.
Roland L. MacDonald,
Acting Deputy Assistant Secretary for
Compliance.
[FR Doc. 92-18611 Filed 8-5-92:8:45 aml
BILUNG CODE 3510-OS-M

[A-423-0771

Sugar From Belgium; Determination
Not To Revoke Antidumping Duty
Finding

AGENCY: International Trade
Administration/Import Administration
Department of Commerce.
ACTION: Notice of determination not to
revoke antidumping finding.

SUMMARY: The Department of
Commerce is notifying the public of its
determination not to revoke the
antidumping finding on sugar from
Belgium.
EFFECTIVE DATE: August 6, 1992,
FOR FURTHER INFORMATION CONTACT:
Joseph A. Fargo or Robert Marenick.
Office of Antidumping Compliance,
International Trade Administration, U.S.
Department of Commerce, Washington.
DC 20230, telephone: (202) 377-5253.
SUPPLEMENTARY INFORMATION: The
Department of Commerce (the
Department) may revoke an
antidumping finding, pursuant to
§ 353.25(d)(4) of the Department's
regulations, if no interested party has
requested an administrative review for
four consecutive annual anniversary
months and no interested party objects
to the revocation. We had not received a
request to conduct an administrative
review of the antidumping finding on
sugar from Belgium (44 FR 33878, June
13, 1979) for the last four consecutive
annual anniversary months. Therefore.
pursuant to the Department's
regulations, on May 29, 1992, we
published in the Federal Register a
notice of intent to revoke the finding and
served written notice of the intent to
revoke to each interested party on the
Department's service list.

On June 10, 1992, certain interested
parties (the American Sugar Cane
League, the American Sugarbeet
Growers Association, the Florida Sugar
Cane League/Rio Grande Valley Sugar
Growers, the Hawaiian Sugar Planters'
Association, the Sugar Cane Growers

Cooperative of Florida, the U.S. Beet
Sugar Association, and the U.S. Cane
Sugar Refiners' Association) objected to
our intent to revoke the finding.
Additionally. on June 30, 1992, the
Florida Sugar Marketing and Terminal
Association, Inc., an interested party,
objected to our intent to revoke the
finding. Therefore, because several
interested parties objected to the
revocation, we no longer intend to
revoke this finding.

Dated: July 23, 1992.
Roland L MacDonald,
Acting Deputy Assistant Secretary for
Compliance.
[FR Doc. 92-18610 Filed 8-5-92; 8:45 aml
SILUNG CODE 3510-05-9

Export Trade Certificate of Review
ACTION: Notice of application.

SUMMARY: The Office of Export Trading
Company Affairs, International Trade
Administration, Department of
Commerce, has received an application
for an Export Trade Certificate of
Review. This notice summarizes the
conduct for which certification is sought
and requests comments relevant to
whether the Certificate should be
issued.
FOR FURTHER INFORMATION CONTACT:
George Muller, Director, Office of Export
Trading Company Affairs, International
Trade Administration, 202/377-5131.
This is not a toll-free number.
SUPPLEMENTARY INFORMATION: Title III
of the Export Trading Company Act of
1982 (15 U.S.C. sections 4001-21)
authorizes the Secretary of Commerce to
issue Export Trade Certificates of
Review. A Certificate of Review protects
the holder and the members identified in
the Certificate from state and federal
government antitrust actions and from
private, treble damage antitrust actions
for the export conduct specified in the
Certificate and carried out in
compliance with its terms and
conditions. Section 302(b)(1) of the Act
and 15 CFR 325.6(a) require the
Secretary to publish a notice in the
Federal Register identifying the
applicant and summarizing its proposed
export conduct.

Request for Public Comments
Interested parties may submit written

comments relevant to the determination
whether a Certificate should be issued.
An original and five (5) copies should be
submitted no later than 20 days after the
date of this notice to: Office of Export
Trading Company Affairs, International
Trade Administration, Department of
Commerce, room 1800H, Washington.

DC 20230. Information submitted by any
person is exempt from disclosure under
the Freedom of Information Act (5 U.S.C.
552). Comments should refer to this
application as "Export Trade Certificate
of Review, application number 92-
00010." A summary of the application
follows.

Summary of the Application

Applicant: Pacific Roller Die Co., Inc.,
d.b.a. PRD Company, Inc. ("PRD"). 1321
West Winton Avenue, Hayward,
California 94545. Contact: Matthew P.
Mitchell, Attorney. telephone: (510) 845-
2528.

Application No.: 92-00010.
Date Deemed Submitted: July 29, 1992.
Members (in addition to applicant):

None.

Export Trade

1. Products "

Spiral lock-seam pipe mills and
ancillary equipment and related spare
and replacement parts.

2. Services

Sales and field service including
demonstration of Products; training of
customers in use of Products; set-up and
repair relating to Products; and
furnishing of manuals, specifications.
drawings and layouts.

e. Technology Rights

Technology rights, including, but not
limited to, patents, know-how and
trademarks that relate to Products and
Services.

Export Mar*ets

The Export Markets include all parts
of the world except the United States
(the fifty states of the United States, the
District of Columbia, the
Commonwealth of Puerto Rico, the
Virgin Islands, American Samoa, Guam,
The Commonwealth of the Northern
Marina Islands. and the Trust Territory
of the Pacific Islands).

Export Trade Activities and Methods of
Operation

To engage in Export Trade in the
Export Markets, PRD seeks to:

1. Investigate and assess export sales
opportunities.

2. Consult with manufacturer on
customer requirements including
Products, Services and Technology
Rights required, timing of delivery, and
special features and, in that connection.
may

(a) Disclose to manufacturer PRD's
plans and specifications for Products to
be manufactured by manufacturer for
PRD: and

m l I II

34762



Federal Register I VoL 57, No. 152 / Thursday, Ampust 6, tU / Notices

(b) Consult with manufacturer with
respect to the status of its production
capacity relative to desired Products
and delivery dates.

3. Negotiate purchase prices, delivery
and payment terms of Products,
Services, and Technology Rights with
manufacturer.

4. Negotiate sales prices, delivery and
payment terms of Products, Services,
and Technology Rights with export
customers.

5. Acquire Products, (including
renovation and rebuilding of used
Products), Services and Technology
Rights exclusively from manufacturer
for resale in Export Markets.

6. Act as manufacturer's exclusive
distributor of Products, Services, and
Technology Rights in Export Markets.

7. Periodically negotiate changes in
prices to be paid to manufacturer for
Products on the basis of manufacturer's
costs and the exchange rate between
United States and-Canadian currency
and may, in that connection, discuss
manufacturer's costs with manufacturer.

8. Furnish manuals, drawings, layouts,
and other documentation and
engineering assistance to customers for
both PRD designs and manufacturer's
designs.

9. Perform field service on Products,
including startup, training, warranty
service and out-of-warranty
troubleshooting and repair, and call
upon manufacturer to perform field
service tasks at PRDIs discretion.

10. Compensate manufacturer for field
service provided by manufacturer's
employees, and, in that connection,
discuss the direct payroll, fringe benefits
and out-of-pocket costs of
manufacturer's field service
representatives with manufacturer.

11. Claim compensation from
manufacturer for warranty repair work
done by PRD's employees, and. in that
connection, discuss the direct payroll,
fringe benefits and out-of-pocket costs
of PRD's field service representatives
with manufacturer.

12. Permit manufacturer a right of first
refusal to renovate or rebuild used
Products acquired by PRD for resale in
Export Markets at a price (including
both-way freight) no higher than PRD's
cost of performing the same work, and
may., in that connection, discuss with
manufacturer PRD's cost of performing
that work.

13. Manufacture itself, or acquire from
other sources, Products that PRD is able
to sell but that manufacturer is unable to
manufacture.

Definition

"Manufacturer" means IMW
Industries, Ltd. a company incorporated

under the laws of British Columbia,
Canada.

Dated: July 31,1992.
George Muller,
Director, Office of Export Trading Company
Affairs.,
[FR Doc. 92-18696 Filed 8-5-02; 8:45 am]
BILLING CODE 3510-DR-M

Minority Business Development
Agency

Business Development Center
Applications: Raletgh/Durham/TRiAD,
North Carolina; Correction

Dated: July 31, 1992.
AGENCY: Minority Business
Development Agency, Commerce.
ACTION. Notice; Correction.

SUMMARY: FR Doc. 92-14717 was
published on page 27963 in the Federal
Register of Tuesday, June 23, 1992.

Certain corrections are necessary due
to the fact that the geographic service
area omitted TRIAD and the mailing
address for submission of RFA
responses has changed. The corrections
are:

(1) In the first paragraph of the
Summary, the last sentence read, "The
MBDC will operate in the Raleigh/
Durham, North Carolina geographic
service area." It should read, The MBDC
will operate in the Raleigh/Durham/
TRIAD, North Carolina geographic
service area.

(2) The closing date for submitting an
application is changed from July 24, 1992
to September 8, 1992.

(3) The mailing address for
submission of RFA responses is
corrected to: U.S. Department of
Commerce, Washington Regional Office,
Minority Business Development Agency,
1255 22nd Street, NW, 7th floor, suite
701, Washington, DC 20037,
Sunny L Guider,
Chief, Business Development.
[FR Doc. 02-18802 Filed 8-5-2; 8:45 aml
BILLING CODE X51.-21-9

National Oceanic and Atmospheric

Administration

Marine Mammals

AGENCY: National Marine Fisheries
Service, NOAA, Commerce.
ACTION: Issuance of permit modification
(P77#39).

On June 11, 1B92, notice was
published in the Federal Register (57 FR
24777) that an application had been flied
by the NMFS, Southwest Fisheries

Science Center, P.. Box 271, La Jolla,
California 9203C, to modify Scientific
Research Permit No. 704 to: (1) Replace
the term "unspecified numbers" in the
original permit with the following to
indicate the numbers of animals which
could be harassed during previously
authorized aerial survey activities:
86,000 northern elephant seals
(Mirounga angustirostris), 143,000
California sea lions (Zalophus
californianus), and 46,000 harbor seals
(Phoca vitulinhaj (2) inadvertently
harass up to 69,000 Steller sea lions
(Eumetopias jubatus) during aerial
photographic census, and (3) approach
elephant seals for body measurements.

Notice is hereby given that on July 27,
1992, and as authorized by the
provisions of the Marine Mammal
Protection Act of 1972 (16 U.S.C. 1361-
1407) and the Endangered Species Act of
1973 (16 U.S.C. 1531-1543) the National
Marine Fisheries Service issued a Permit
for the above taking subject to certain
conditions set forth thereii.

Issuance of this Permit is based on a
finding that the proposed taking is
consistent with the purposes and policy
of the Marine Mammal Protection Act.
The Service has determined that this
research satisfies the issua*Ocriteria
for scientific research permits. The
taking is required to further a bona fide
scientific purpose and does not involve
unnecessary duplication of research, No
lethal taking is authorized.

Issuance of this Permit, as required by
the Endangered Species Act of 1973, is
based on a finding that the Permit:. !)
Was applied for in good faithk (2) does
not operate to the disadvantage of the
endangered species which is the subject
of this Permit; and (3) is consistent with
the purposes and policies set forth in
section 2 of the Endangered Species Act
of 1973. This Permit was issued in
accordance with and is subject to parts
220-222 of title 50 CFR, the National
Marine Fisheries Service regulations
governing endangered species permits.

The Permit and modification are
available for review, by appointment, in
the Permit Division, Office of Protected
Resources and Habitat Programs,
National Marine Fisheries Service,
NOAA, 1335 East-West Highway, room
7324, Silver Spring, Maryland 20910
(301/713-2289);

Director, Southwest Region, National
Marine Fisheries Service, NOAA, 501
W. Ocean Blvd., Long Beach, CA 90802-
4213 (310/980-4015);

Director, Southwest Region, National
Marine Fisheries Service. NOAA, 501
W. Ocean Blvd., Long Beach, CA 90802-
4213 (310/98R -4015);
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Director, Northwest Region, National
Marine Fisheries Service, NOAA, 7600
Sand Point Way, NE. BIN C15700.
Seattle, WA 98115 (206/526-6150); and

Director, Alaska Region, National
Marine Fisheries Service, NOAA.
Federal Annex, 9109 Mendenhall Mall
Road, Suite 6, Juneau. AK 99802 (907/
586-7221).

Dated: July 27, 1992.
Charles Karnella,
Aiting Director, Office of Protected
Resources, National Marine Fisheries
Service.
[FR Doc. 92-18594 Filed 8-5-92; 8:45 aml
BILUNG CODE 3510"-U

National Technical information
Service

Prospective Grant of Exclusive Patent
Ucense

This is notice in accordance with 35
U.S.C. 209(c)(1) and 37 CFR 404,7(a)(1}li)
that the National Technical Information
Service (NTIS), U.S. Department of
Commerce, is contemplating the grant of
an exclusive license in the United States
to practice the invention embodied in
U.S. Patent No. 4,058,602 (Serial No. 5-
712,854), f~d "Synthesis. Structure and
Antitumor Activity of 5. 6-Dihydro-5-
Azacytidine," to Cancer Therapy and
Research Foundation of South Texas,.
having a place of business in San
Antonio, TX. The patent rights in this
invention have been assigned to the
United States of America.

The prospective exclusive license will
be royalty-bearing and will comply with
the terms and conditions of 35 U.S.C. 209
and 37 CFR 404.7. The prospective
exclusive license may be granted unless,
within sixty days from the date of this
published Notice, NTIS receives written
evidence and argument which establish
that the grant of the license would not
be consistent with the requirements of
35 U.S.C. 209 and 37 CFR 404.7.

The compound 5,6-dihydro-5-
azacytidine. 5 AC[H], and non-toxic acid
addition salts such as the hydrochloride.
together with its 'preparation form 5-
azacytidine (5-AC) by reduction of the
5,6-double bond of 5-AC with an alkali
metal borohydride such as sodium
borohydride. Additionally, 5,6-dihydro-
5-azacytidine, 5AC[H], has antitumor
activity. for murine leukemia systems
L1210 and P388 as an injectable. With
respect to the parent compound, 5-AC,
the antitumor activity of 5AC[HJ is
comparable and exhibits a more
favorable therapeutic index. It also has
better solution stability over a broad pH
range.

The availability of Patent No.
4,058,602 for licensing was published in
the Federal Register, Vol. 42, No. 71, p.
19369 (April 13, 1977). A copy of the
above-identified patent may be
purchased from the Commissioner of
Patents and Trademarks, Box 9,
Washington, DC 20231 for $3.00 (payable
by check or money order).

Inquiries, comments and other
materials relating to the contemplated
license must be submitted to Neil L.
Mark, Office of Federal Patent
Licensing, NTIS, Box 1423, Springfield.
VA 22151. Properly filed competing
applications received by the NTIS in
response to this notice will be
considered as objections to the grant of
the contemplated license.
Douglas J. Campion,
Acting Director, Office of Federal Patent
Licensing.
[FR Doc. 92-18659 Filed 8-5-92; 8:45 am]
BILL" CODE S50--04-M

Prospective Grant of Exclusive Patent
License

This is notice in accordance with 35
U.S.C. 209(c)(1) and 37 CFR 404.7(a)(1)(i)
that the National Information Service
(NTIS), U.S. Department of Commerce.
is contemplating the grant of an
exclusive license in the United States to
practice the invention embodied in U.S.
Patent No. 4,053,776 (Serial No. 5-
689;757) titled "Sub-Micron Particle
Detector," to Niagara Scientific, Inc..
having a place of business in E.
Syracuse, NY. The patent rights in this
invention have been assigned to the
United States of America.

The prospective exclusive license will
be royalty-bearing and will comply with
the terms and conditions of 35 U.S.C. 209
and 37 CFR 404.7. The prospective
exclusive license may be granted unless,
within sixty days from the date of this
published Notice, NTIS receives written
evidence and argument which establish
that the grant of the license would not
be consistent with the requirements of
35 U.S.C. 209 and 37 CFR 404.7.

The sub-micron particle detector is an
instrument to detect submicron particles
by charge-transfer attachment. The
instrument is made up of a charging
chamber with two concentric cylindrical
electrodes, a remote third collector
electrode, and a pump to force ambient
air through the charging chamber and
into the collection electrode. The
innermost electrode of the charging
chamber is supplied with a radioactive
material having a gold foil covering.
This material can create a small bipolar
region symmetrical to the inner
electrode where primary ionization

takes place. Positive ions created in this
region move to the larger outside
unipolar region to attach themselves to
sub-micron particles. These charged
particles are then forced from the
charged chamber at which time they
may either impinge on the collection
elecfxode to create a measurable axial
current or the particles may enter a size
discrimination chamber. Should they
enter this discrimination chamber,
particles of a given mobility or size are
collected by two additional concentric
cylindrical electrodes.

The availability of Patent No.
4.053,776 for licensing was published in
the Federal Register, Vol. 56, No. 145, p.
35851 (July 29, 1991). A copy of the
above-identified patent may be
purchased from the Commissioner of
Patents and Trademarks, Box 9,
Washington, DC 20231 to $3.00 (payable
by check or money order).

Inquiries, comments and other
materials relating to the contemplated
license must be submitted to Neil L.
Mark. Office of Federal Patent
Licensing, NTIS, Box 1423, Springfield.
VA 22151. Properly filed competing
applications received by the NTIS in
response to this notice will be
considered as objections to the grant of
the contemplated license.
Douglas I. Campion.
Acting Director, Office of Federal Patent
Licensing.
[FR Doc. 92-18658 Filed 8-5-92:8:45 aml
BILLUNG CODE 3510-04-M

COPYRIGHT ROYALTY TRIBUNAL

[CRT Docket No. 92-2-91SCDl

Ascertainment of Whether
Controversy Exists Concerning
Distribution of 1991 Satellite Carrier
Royalty Fund

AGENCY: Copyright Royalty Tribunal.
ACTION: Notice.

SUMMARY: The Copyright Royalty
Tribunal directs all claimants to the
royalty fees paid by satellite carriers for
secondary transmissions to home dish
owners during 1991 to file with the
Tribunal a notice of intent to participate
in the distribution of these funds by
August 24,1992.

In response to the Tribunal's July 1.
1992 inquiry, joint comments were
received from Program Suppliers, Joint
Sports, Broadcast Claimants, Public
Broadcasting Claimants, American
Society of Composers, Authors and
Publishers, SESAC, Inc., Broadcast
Music, Inc., CBS, Inc., National
Broadcast Company, Inc., Capital
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Cities/ABC, Inc. and Devotional
Claimants. These parties indicated that
the 1989, 1990 and 1991 Satellite Carrier
Royalty Distribution Proceeding should
be combined into a single consolidated
proceeding. The Tribunal directs that
any other interested parties comment by
September 15, 1992 regarding such
consolidation.

The Tribunal further directs that all
interested parties submit comments by
September 15. 1992 advising as to the
status of settlement negotiations and
whether a controversy exists with
regard to the 1991 satellite carrier
royalty fees and if a declaration of
controversy is requested, the proposed
recommendations concerning the
scheduling and conduct of such
proceedings.
DATES: August 24, 1992 and September
15, 1992.
ADDRESSES: An original and five copies
of the comments should be addressed to:
Chairman, Copyright Royalty Tribunal,
1825 Connecticut Avenue, NW., Suite
918, Washington, DC 20009.
FOR FURTHER NFORMATION CONTACT:.
J.C. Argetsinger, Commissioner,
Copyright Royalty Tribunal, 1825
Connecticut Avenue, NW., Suite 918,
Washington, DC 20009 (202-606--4400).

Dated: August 3, 1992.
Cindy Daub,
Chairman.
(FR Doc. 92-18690 Filed 8-5-92; 8:45 am]
BILLING CODE 1410-O-

DEPARTMENT OF DEFENSE

Department of the Air Force

Active Duty Service Determinations
for Civilian or Contractual Groups

On June 29,1992 the Secretary of the
Air Force determined that the World
War 11 service of a group known as
"U.S. Civilian Flight Crew and Aviation
Ground Support Employees of
Consolidated Vultree Aircraft
Corporation (Consairway Division),
Who Served Overseas as a Result of a
Contract With the Air Transport
Command During the Period December
14, 1941, through August 14, 1945" shall
be considered "active duty" under the
provisions of Public Law 95-202 and be
eligible for benefits according to all laws
administered by the Department of
Veterans Affairs (VA).

To receive recognition, each applicant
must establish they:

1. Were employedby Consolidated
Vultree Aircraft Corporaion
(Consairway Divsion) as a flight crew

personnel (pilot, co-pilot, navigator,
flight engineer, radio operator or

2. Were employed by Consolidated
Vultree Aircaft Corporation
(Consairway Division) as aviation
ground support personnel (aircraft
mechanic, station manager, dispatcher)
and

3. Served outside the continental
United States in direct support of Air
Transport Command-directed flight
operations during the period December
14, 1941 through August 14, 1945.

Qualifying periods of time are
computed from the date of departure
from the continental United States to the
date of return to the continental United
States.

Application Procedures

Before an individual can receive any
VA benefits, the person must first apply
for an Armed Forces Discharge
Certificate by filling out a DD Form 2168
and sending it to the following address:
HQ AFMPC/DPMARS2, Randolph AFB,
TX 78150-6001, ATTN: Sgt White.

Important: Applicants must attach
supporting documents to their DD Form
2168 application. Supporting
documentation might include copies of
passports with appropriate entries, flight
log books, Army Air Force Identification
Forms 133, any personal employment
records such as commendations
regarding ATC performance, employee
expense reports of charges to USAAF
contracts, medical certifications prior to
departure from U.S., USAAF passes to
leave the limits of an overseas base,
military orders, miscellaneous USAAF
papers, etc. Additionally, the captain of
a flight crew may provide written
confirmation for other crew members on
his flight.

DD Forms 2168 are available from VA
offices or from the U.S. Air Force offices
in this notice.

For further information contact Lt.
Col. Robert Dunlap at the Secretary of
the Air Force Personnel Council (AFPC),
Washington, DC 20330-1000, telephone
(703) 692-4745.
Patsy J. Conner,
Air Force Federal Register Liaison Officer.
FR Doc. 92-18589 Filed 8-5-92; 8:45 am]

BILLING CODE 391-Ot-1

Active Duty Service Determinations
for Civilian or Contractual Groups

On July 16, 1992, the Secretary of the
Air Force determined that the World
War 11 service of a group known as
"U.S. Civilian Flight Crew and Aviation
Ground Support Employees of Pan
American World Airways and Its.-
Subsidiaries and Affiliates. Who Served

Overseas as a Result of Pan American's
Contract With the Air Transport
Command and Naval Air Transport
Service During the Period December 14,
1941 through August 14,1945" shall be
considered "active duty" under the
provisions of Public Law 95-20Z and be
eligible for benefits according to all laws
administered by the Department of
Veterans Affairs (VA).

To be eligible for VA benefits, each
member of the group must establish
they:

1. Were employed by Pan American
World Airways or one of its subsidiaries
and affiliates under contract to Air
Transport Command or Naval Air
Transport Service: Pan American
Airways-Africa Ltd., American Export
Air, Pan Am Air Ferries, Pan Air Africa,
Panagra (Pan American-Grace Airlines),
and China National Aviation
Corporation.

2. Were employed by Pan American
World Airways (per criterion 1) as a
flight crew personnel (pilot, co-pilot,
navigator, flight engineer, radio
operator) or

3. Were employed by Pan American
World Airways (per criterion 1) as
aviation ground support personnel
(aircraft mechanic, station manager,
dispatcher) and

4. Served outside the continental
United States in direct support of Air
Transport Command or Naval Air
Transport Service-directed flight
operations during the period December
14, 1941 through August 14, 1945.

Qualifying periods of time are
computed from the date of departure
from the continental United States to the
date of return to the continental United
States.

Application Procedures

Before an individual can receive any
VA benefits, the person must first apply
for an Armed Forces Discharge
Certificate by filling out a DD Form 2168
and sending it to the following address:
HQ AFMPC/DPMARS2, Randolph AFB,
TX 78150-6001, ATTN: Sgt White.

Important: Applicants must attach
supporting documents to their DD Form
2168 application. Considered of primary
importance will be any employment
records from Pan American
headquarters. Other supporting
documentation might include copies of
passports with appropriate entries, flight
log books, Army Air Force Identification
Forms 133, any personal employment
records such as commendations
regarding ATC or NATS performance,
employee expense reports of charges to
USAAF contracts. Xnedical certifications
prior to departure from U.S., USAAF

I I I I I I II I
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passes to leave the limits of an overseas
base, military orders, miscellaneous
USAAF papers. etc. Additionally, the
captain of a flight crew may provide
written confirmation for other crew
members on his flight.

DD Forms 2168 are available from VA
offices or from the U.S. Air Force offices
in this notice.

For further Information contact LL
Col. Robert Dunlap at the Secretary of
the Air Force Personnel Council (AFPC),
Washington, DC 20330-1000, telephone
(703) 692-4745.
Patsy 1. Conner,
Air Force FederaiRegister Liaison Officer.
[FR Doc. 92-18588 Filed 8-5-92; 8:45 am]
BILLING CODE n50-01-m

Active Duty Service Determinations
for Civilian or Contractual Groups

On June 29, 1992, the Secretary of the
Air Force determined that the World
War II service of a group known as
"Honorably Discharged Members of the
American Volunteer Guard, Eritrea
Service Command During the Period
June 21, 1942 to March 31, 1943" would
be considered "active duty" under the
provisions of Public Law 95-202 and be
eligible for benefits according to all laws
administered by the Department of
Veterans Affairs.

To be eligible for VA benefits, each
member of the group must establish
they:

1. Served honorably with the AVG,
Eritrea during the period beginning June
21, 1942 to March 31, 1943 as evidenced
by:

a. An AVG, Eritrea discharge
certificate or letter
or

b. Identification as an Honorably
discharged AVG, Eritrea member in
other credible publications or
documents.

Application Procedures

Before an individual can receive any
VA benefits, the person must first apply
for an Armed Forces Discharge
Certificate by filling out a DD Form 2168
and sending it to the following address:
U.S. Army Reserve Personnel Center
(DARP-VSE-N). 9700 Page Blvd.. St.
Louis, MO 63132-5200.

Important: Applicants must attach
supporting documents to their DD Form

" 2168 application. Considered of primary
importance will be any records from the
Eritrea Service Command or those items
listed in the eligibility criteria.

DD Forms 2188 are available from VA
offices or from the U.S. Air Force offices
in this notice.

For further information contact Lt.
Col. Robert Dunlap at the Secretary of
the Air Force Personnel Council (AFPC).
Washington, DC 20330-1000. telephone
(703) 692-4745.
Patsy J. Conner,
Air Force Federal Register Liaison Officer.
[FR Doc. 92-18587 Filed 8-5-92; 8:45 am]
BILLING CODE 3910-01-M

Department of the Army

Intent to Prepare an Environmental
Impact Statement for an Updated
Master Plan for Prado Basin

AGENCY: U.S. Army Corps of Engineers,
Los Angeles District, DoD.
ACTION: Notice of intent.

SUMMARY: The Department of the Army
hereby announces its intention to
prepare an Environmental Impact
Statement to assess the environmental
effects of updating a Project Master Plan
for the Prado Flood Control Reservoir.
SCOPING: The Army Corps of Engineers
will conduct a scoping meeting prior to
preparing the Environmental Impact
Statement to aid in determining the
significant environmental issues .
associated with the proposed action.
The public, as well as Federal, State,
and local agencies are encouraged to
participate in the scoping process by
submitting data, information, and
comments identifying relevant
environmental and socioeconomic
issues to be addressed in the
Environmental Impact Statement. Useful
information includes other
environmental studies, published and
unpublished data, alternatives that
should be addressed in the Statement.
and potential mitigation measures
associated with the proposed action.

A public scoping meeting will be held
on Wednesday, 19 August 1992 from 6:30
p.m. till 9 p.m. at the El Prado Golf
Course Club House, 6555 Pine Avenue.
Chino, California. Individuals and
agencies may offer information or data
relevant to the environmental or
socioeconomic concerns and the
Environmental Impact Statement
scoping by attending the public scoping
meeting, or by writing to the address
listed below.
FOR FURTHER INFORMATION CONTACT:
Comments and suggestions on the
scoping process, and requests to be
placed on the mailing list for
announcements should be sent to Alex
Watt, U.S. Army Corps of Engineers, Los
Angeles District, ATTN: CESPL-PD-RN,
P.O. Box 2711, Los Angeles, CA 90053.
SUPPLEMNTARY miORMAION The
Army Corps of Engineers intends to

prepare an Environmental Impact
Statement to assess the environmental
effects associated with updating the
Master Plan for the Prado Flood Control
Reservoir. The public will have the
opportunity to comment on this
Statement before any action is taken to
implement the updated master plan.
Kenneth L. Denton,
Army Federal Register Liaison Officer.
[FR Doc. 92-180 Filed 8-5-92; &45 ami
BILUNG CODE 3710-06-4

DEPARTMENT OF EDUCATION

(CFDA NO- 84.129U]

Rehabilitation Continuing Education
Programs; Notice Inviting Applications
for New Awards for Fiscal Year (FY)
1993

Purpose of Program: To support
cooperative agreements for training
centers that serve either a Federal
region or another geographic area and
provide a broad, integrated sequence of
training activities. The Rehabilitation
Continuing Education Programs support
AMERICA 2000, the President's strategy
for moving the Nation toward the
National Education Goals, by seeking to
increase the availability of qualified
personnel for the vocational
rehabilitation and independent living
rehabilitation of individuals with
handicaps. National Education Goal five
calls for adult Americans to possess the
knowledge and skills necessary to
compete in a global economy and
exercise the rights and responsibilities
of citizenship.

Eligible Applicants: State agencies
and other public or nonprofit agencies
and organizations, including institutions
of higher education.

Deadline for Transmittal of
Applications: 10/01/92.

Deadline for Intergovernmental
Review: 12/02/92.

Applications Available: 08/14/92.
Available Funds: $3,084,694.
Estimated Range of A wards: $326,000-

$540,000.
Estimated Average Size of Awards:

$440,670.
Estimated Number of Awards: 7.

Note: Applications are invited for the
provision of training for Department of
Education Regions 13. IlL VL VII. VIII, IX, and
X only. The Department is not bound by any
estimates in this notice.

Project Period: Up to 60 months.
Applicable Regulations. (a) The
Education Department General
Administrative Regulations (EDGAR) in
34 CFR parts 74, 75,. 9; 80, 81, 82, 85,
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and 86: and (b) The regulations for this
program in 34 CFR Parts 385 and 389.

For Applications: Telephone (202)
205--8327; individuals who are hearing
impaired or others who use a TDD may
call the Federal Dual Party Relay
Service on 1-800-877-8339 (in the
Washington, DC area (202) telephone
708-9300) between 8 a.m. and 7 p.m.,
Eastern time.
FOR FURTHER INFORMATION CONTACT:
Ellen Chesley, U.S. Department of
Education, 400 Maryland Avenue, SW.,
room 3318, Switzer Building,
Washington, DC 20202-2649. Telephone:
(202) 205-9481.

Program Authority: 29 U.S.C. 774.
Dated: July 30, 1992.

Robert R. Davila,
Assistant Secretary. Office of Special
Education and Rehabilitative Services.
[FR Doc. 92-18623 Filed 8-5-92; 8:45 aml
BILLING CODE 400".01-M

[CFDA No.: 84.254]

State Uteracy Resource Centers
Program; Notice Inviting Applications
for New Awards for Fiscal Year (FY)
1992

Purpose of Program: To provide
Federal financial assistance to assist
State and local public and private
nonprofit efforts to eliminate illiteracy
through a program of State literacy
resource centers grants. Accordingly,
this program supports AMERICA 2000,
the President's strategy for moving the
Nation toward the National Education
Goals. Specifically, National Education
Goal 5 calls for all Americans to be
literate and to possess the knowledge
and skills necessary to compete in a
global economy and exercise the rights
and responsibilities of citizenship.

Eligible Applicants: States are eligible
to receive grants under this Program.

Deadline For Transmittal of
Applications: September 30, 1992.

Deadline For Intergovernmental
Review: November 29, 1992.

Applications Available:Application
materials have been sent to Governors
in the States.

Available Funds: $5,000,000.
Applicable Regulations: (a) The

Education Department General
Administrative Regulations (EDGAR) in
34 Parts 76, 77, 79, 80, 81, 82, 85, and 86;
and (b) The regulations for this program
in 34 CFR Parts 460 and 464.

For InformationContact: Joan
Seamon, U.S. Department of Education.
400 Maryland Avenue, S.W. (Room 4428,
Mary E. Switzer Building), Washington,
DC 20202-7240. Telephone: (202) 205-
8270. Deaf and hearing impaired

individuals may call the Federal Dual
Party Relay Serviqe at 1-800-877-8339
(in Washington, DC 202 area code,
telephone 708-9300) between 8 a.m. and
7 p.m., Eastern time.

Program Authority: 20 U.S.C. 1208aa.
Dated: July 31, 1992.

Betsy Brand,
Assistant Secretary, Office of Vocational and
Adult Education.
[FR Doc. 92-18624 Filed 8-5--92; 8:45 am]
SILUNG CODE 4000-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket Nos. 0F$6-517-001, et al.

Oswego Hydro Partners LP., et aI.;
Electric Rate, Small Power Production,
and Interlocking Directorate Filings

Take notice that the following filings
have been made with the Commission:

1. Oswego Hydro Partners L.P.

[Docket No. QF86-517-0l]
July 27, 1992.

On July 20, 1992, Oswego Hydro
Partners L.P., tendered for filing an
amendment to its filing in this docket.
No determination has been made that
the submittal constitutes a complete
filing.

The amendment provides additional
information pertaining to ownership
structure and amends the length of the
transmission line component of the
facility.

Comment date: August 14, 1992, in
accordance with Standard Paragraph E
at the end of this notice.

2. Gordonsville Energy, L.P. (Unit I1)

[Docket No. QF92-167-000]
July 27,1992.

On July 21, 1992, Gordonsville Energy,
L.P. (Applicant) tendered for filing a
supplement to its filing in this docket.

The supplement provides additional
information pertaining to the ownership-
of the facility and clarifies certain
technical information. No determination
has been made that the submittal
constitutes a complete filing.

Comment date: August 14, 1992, in
accordance with Standard Paragraph E
at the end of this notice.

3. Ridge Generating Station, L.P.

[Docket No. QF9Z-158-000]
July 27, 1992.

On July 21, 1992, Ridge Generating
Station, L.P., tendered for filing a
supplement to its filing in this docket.
No determination has been made that

the submittal constitutes a complete
-filing.

The amendment provides additional
information pertaining to ownership
structure of the facility.

Comment-date: August 14, 1992, in
accordance with Standard Paragraph E
at the end of this notice.

4. Crockett Cogeneration, A California
Limited Partnership

[Docket No. QF84-429-001J
July 28, 1992.

On July 24, 1992, Crockett
Cogeneration, a California Limited
Partnership (Applicant) tendered for
filing a supplement to its filing in this
docket.
. The supplement provides additional

information pertaining to the
computations of the operating and

..efficiency values under various
operating scenarios. No determination
has been made that the submittal
constitutes a complete filing.

Comment date: August 17, 1992, in
accordance with Standard Paragraph E
at the end of this notice.

5. Indiantown Cogeneration, LP.

[Docket No. QF90-214-001J
July 8, 1992.

On July 28,1992, Indiantown
Cogeneration, LP., tendered for filing a
supplement to its filing in this docket.
No determination has been made that
the submittal constitutes a complete
filing.

The supplement provides additional
information pertaining to ownership
structure of the facility.'

Comment date: August 14, 1992, in
accordance with Standard Paragraph E
at the end of this notice.

6. The Detroit Edison Co.
[Docket No. ER92-728-000]
July 29, 1992.

Take notice that The Detroit Edison
Company (Detroit Edison) on July 17,
1992, tendered for filing (1) Original
Sheet Nos. lob, loc, 22q, 22d, 22e, and
22f to Detroit Edison's FERC Electric
Tariff, Volume No. I which is a rate
schedule which provides for the sale of
experimental seasonal peaking capacity
and energy, and (2) an executed service
agreement between Detroit Edison and
Wolverine Power Supply Cooperative
for the sale of such capacity and energy.

Detroit Edison states that pursuant to
the rate schedule, it will make available,
on an experimental basis, up to an
aggregate total of 100 MW of seasonal
peaking capacity and energy during the
months of October through March to
eligible wholesale for resale customers
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who execute a service agreement and
submit a seasonal capacity reservation.

Detroit Edison requests an effective
date of October 1, 1992 for both the
service proposed under the rate
schedule and the service agreement
executed by Wolverine Power Supply
Cooperative.

Comment date: August 12, 1992, in
accordance with Standard Paragraph E
at the end of this notice.

7. Public Service Company of New
Hampshire
[Docket No. ER9Z-634-0001
July 29, 1992.

Take notice that Public Service
Company of New Hampshire (PSNH), on
July 17,1992, tendered for filing a Public
Service Company of New Hampshire
Service Agreement for Non-Firm
Transmission Service between PSNH
and Littleton Municipal Light
Department (Littleton) as an amendment
to its June 11, 1992 filing in this docket.

Comment date: August 12, 1992, in
accordance with Standard Paragraph E
at the end of this notice.

8. Southern Company Services, Inc.
[Docket No. ER92-739-000]
July 29, 1992.

Take notice that on July 21, 1992,
Southern Company Services, Inc., acting
on behalf of Alabama Power Company,
Georgia Power Company, Gulf Power
Company, Mississippi Power Company
and Savannah Electric and Power
Company (collectively referred to as
"Southern Companies"), tendered for
filing Amendment No. 1 dated July 20,
1992, to Service Schedule EP of the
Interchange Contract between
Jacksonville Electric Authority and
Southern Companies. The Amendment
extends the term and includes other
modifications to Schedule EP.

Southern Company Services, Inc.
requests expedited review of the
Amendment so that transactions may
occur as soon as possible.

Comment date: August 12, 1992, in
accordance with Standard Paragraph E
at the end of this notice.

9. Pennsylvania Power & Light Co.
(Docket No. ER92-738-O00]
July 29.1992.

Take notice that Pennsylvania Power
& Light Company (PP&L) on July 21,
1992, tendered for filing a Second
Supplement, dated as of July 2, 1992
(Second Supplemental Agreement) to
the Capacity Credit Sales Agreement,
dated June 5, 1991. between PP&L and
Baltimore Gas and Electric Company,
which is on file with the Commission as
PP&L's Rate Schedule FERC No. 105.

The Second Supplemental Agreement
provides for a revised Installed Capacity
Rate under the Agreement to reflect a
revision in the rate for contract capacity
under the Pennsylvania-New Jersey-
Maryland Interconnection Agreement
which was accepted for filing by the
Commission on May 28, 1992 in Docket
No. ER92-411-O00.

PP&L requests waiver of the notice
requirements of section 205 of the
Federal Power Act and § 35.3 of the
Commission's Regulations so that the
proposed rate schedule can be made
effective as of June 1, 1992.

PP&L states that a copy of its filing
was served on Baltimore Gas and
Electric Company, the Pennsylvania
Public Utility Commission, and the
Maryland Public Service Commission.

Comment date: August 12, 1992, in
accordance with Standard Paragraph E
at the end of this notice.

10. Northeast Utilities Service Co.
[Docket No. ER92-727-00J

July 29, 1992.
Take notice that on July 16, 1992,

Northeast Utilities Service Company
(NUSCO) on behalf of The Connecticut
Light and Power Company (CL&P)
tendered for filing two Capacity Sales
Agreements for the sales to Vermont
Electric Generation and Transmission
Cooperative, Inc. (VEG&T) and the city
of Westfield Gas and Electric Light
Department (Westfield) of unit capacity
and energy from CL&P.

NUSCO requests that the Commission
waive its standard notice periods and
filing regulations to the extent necessary
to permit the rate schedule change to
become effective March 1, 1992 and
March 28, 1992.

NUSCO states that copies of these
rate schedules have been mailed or
delivered to each of the parties.

NUSCO further states that the filing is
in accordance with Section 35 of the
Commission's Regulations.

Comment date: August 12, 1992, in
accordance with Standard Paragraph E
at the end of this notice.

11. Northeast Utilities Service Co.
[Docket No. ER92-730-00
July 29, 1992.

Take notice that on July 20, 1992,
Northeast Utilities Service Company
(NUSCO) on behalf of The Connecticut
Light and Power Company (CL&P)
tendered for filing an Interruptible
Power Supply Service Agreement
between CL&P and Wallingford Electric
Division (Wallingford).

NUSCO requests that the Commission
waive its standard notice periods and
filing regulations to the extent necessary

to permit the rate schedule change to
become effective July 27, 1992.

NUSCO states that copies of this rate
schedule have been mailed or delivered
to each of the parties and to the
Connecticut Department of Public Utility
Control.

NUSCO further states that the filing is
in accordance with Section 35 of the
Commission's regulations.

Comment date: August 12, 1992, in
accordance with Standard Paragraph E
at the end of this notice.

12. Hartwell Energy Limited Partnership

[Docket No ER92-521-o0]

J ly 29, 1992.
Take notice that on July 22, 1992,

Hartwell Energy Limited Partnership
tendered for filing an amendment to its
filing filed on May 4, 1992 in this docket.

Comment date: August 12. 1992, in
accordance with Standard Paragraph E
at the end of this notice.

13. Kansas Gas and Electric Co.

[Docket No. ER92-732-000]

July 29,1992.

Take notice that on July 21, 1992,
Kansas Gas and Electric Company
(KG&E) tendered for filing proposed
changes to the following full
requirement customers:

FERC No, Other party

171 ........................... Blue Mound, KS.
174 .............................. Bronson, KS.
170 ................................ Elsmore, KS.
176 ................................ Haven, KS.
169 ........ Laa ae. KS.
179 .............................. MindenminKe, KS.
172 ............. Moran. KS.
177 ................................ Mount Hope, KS.
175 ................................ Savonburg, KS.

KG&E states that the purpose of the
changes is to extend the term of the
existing contracts for an additional ten
years. The changes are proposed to
become effective September 24, 1992.

Copies of the filing were served upon
the cities and the Kansas Corporation
Commission.

Comment date: August 12, 1992, in
accordance with Standard Paragraph E
at the end of this notice.

14. Central Power and Light Co.

[Docket No. ER92-610-OO]
July 29. 1992.

Take notice that on July 20, 1992,
Central Power and Light Company (CPL)
made a supplemental filing in the above
referenced matter in response to a Staff
request for additional information.
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Comment dote: August1, 1992, in
accordance with Standard Pargaragph E
at the end of this notice.

15. Pennsylvania Power & Light Co.

[Docket No. ER92-736-000]

July 29, 1992.
Take notice that Pennsylvania Power

& Light Company (PP&LJ on July 21,
1992, tendered for filing a Supplement
(Fourth Supplemental Agreement), to the
Capacity and Energy Sales Agreement
(Agreement), dated January 28, 1988, as
supplemented by a First Supplemental
Agreement dated August 10, 1988, and
by a Second Supplemental Agreement
dated May 31, 1969, between PP&L and
Baltimore Gas and Electric Company
•(BG&E), and by a Third Supplemental
Agreement dated May 24, 1991, which is
on file with the Commission as PP&L's
Rate Schedule FERC No. 92. The Fourth
Supplemental Agreement provides for a
revised Installed Capacity Rate under
the Agreement to reflect a revision in
the rate for contract capacity under the
Pennsylvania-New Jersey-Maryland
Interconnection Agreement, which was
accepted for filing by the Commission
on May 28, 1992 in Docket No. ER92-
411-000.

PP&L requests waiver of the notice
requirements of Section 205 of the
Federal Power Act ad § 35.3 of the
Commission's Regulations so that the
proposed rate schedule can be made
effective as of June 1, 1992.

PP&L states that a copy of its filing
was served on Baltimore Gas and
Electric Company, the Pennsylvania
Public Utility Commission, and the
Maryland Public Service Commission.

Comment date: August 12, 1992, in
accordance with Standard Paragraph E
at the end of this notice.

16. New England Power Co.

[Docket No. ER92-512-000]
July 29, 1992.

Take notice that New England Power
Company (NEP), on July 22, 1992,
tendered for filing supplemental
information to its filing in this docket
which NEP had originally submitted on
April 30,1992. According to NEP, the
supplemental information provides
additional and explanatory information
about its termination of transmission
agreements for entitlements in the Rowe
Nuclear Plant.

Comment date: August 12, 1992, in
accordance with Standard Paragraph E
at the end of this notice.

17. Indiana & Michin Municipal
Distributors Association and City of
Auburn. Indiana v. Indiana Michigan
Power Co.
[Docket Nos. EL88-1-003, ER88-31-002, ER88-
32-002, ER90-270-003, and ER90-271-003]
July 29, 1992.

Take notice that on July 15, 1992,
Indiana Michigan Power Company
(I&M) tendered its compliance filing in
the above-referenced dockets, in
compliance with the Commission's June
3, 1992 Opinion and Order on Initial
Decision.

Copies of the filing were served upon
Richmond Power & Light, the Indiana
Municipal Power Agency and the
Indiana Utility Regulatory Commissiom

Comment date: August 12, 1992, in
accordance with Standard Paragraph E
at the end of this notice.

18. Kansas Gas and Electric Co.

[Docket No. ER92-733-000]
July 29, 1992.

Take notice that on July 21, 1992,
Kansas Gas and Electric Company
(KG&E) tendered for filing proposed
changes to the following partial
requirements municipalities:

FERC No. Other pry

134 ................... Augusta, KS.
144 .. Burlington, KS.
11 ....................... Chanute, KS.
149 ............... Coffeyville, KS.
161 .................. Fpsdo* KS
166 .................. loa, KS.
154 . ..... Mtvans, KS.
153 ............. Neodes KS.
162 ................................ Oxford, KS.
156 ................................ Wellington, KS.
155 ........................... Winfield, KS.

KG&E states that the purpose of the
changes is to extend the term of the
existing contracts for an additional ten
years. The changes are proposed to
become effective September 24, 1992.

Copies of the filing were served upon
the cities and the Kansas Corporation
Commission.

Comment date: August 12, 1992, in
accordance with Standard Paragraph E
at the end of this notice.

19. Pennsylvania Power & Light Co.

[Docket No. ER92-735--OJ
July 29,1992.

Take notice that Pennsylvania Power
& Light Company (PP&LJ on July 21,
1992, tendered for filing a Supplement,
dated as of July 1, 1992 (Second
Supplemental Agreement), te the
Capacity Credit-Sales Agreement, dated
February 15,1991, between PP&L and
CPU Service Corporation, as agent for
Jersey Central Power & Light Company,

Pemrylvania Electric Company and
Metropolitan Edison Company, which is
on file with the Commission as PP&L's
Rate Schedule FERC No. 102. The
Second Supplemental Agreement
provides for a revised Installed Capacity
Rate under the Agreement to reflect a
revision in the rate for contract capacity
under the Pennsylvania-New Jersey-
Maryland Interconnection Agreement
which was accepted for filing by the
Commission on May 28, 1992 in Docket
No. ER92-411-000.

PP&L requests waiver of the notice
requirements of section 205 of the
Federal Power Act and § 35.3 of the
Commission's Regulations so that the
proposed rate schedule can be made
effective as of June 1, 1992.

PP&L states that a copy of its filing
was served on GPU Service
Corporation, the Pennsylvania Public
Utility Commission, and the New Jersey
Board of Regulatory Commissioners.

Comment dote: August 12, 1992, in
accordance with Standard Paragraph E
at the end of this notice.

20. Florida Power & Light Co.

[Docket No. EROZ,-729-000]

July 29, 1992.
Take notice that m July 20, IM

Florida Power & Light Company (FPL)
tendered for filing the Letter Agreement
Extending the Contract for Purchases
and Sales of Scheduled Power and
Energy Between Florida Power & Light
Company and Tampa Electric Company
(Letter Agreement4. FPL requests that
the Letter Agreement be made effective
June 27, 1992.

CommenJ date: August 12,1992, in
accordance with Standard Paragraph E
at the end of this notice.

21. Pennsylvania Power & Light Co.

[Docket No. ER92-734-000]

July 29,1492.
Take notice that Pennsylvania Power

& Ligt Company (PP&L) on July 21,
1992, tendered for filing a Second
Supplement, dated as of July , 1992
(Second Supplemental Agreement), to
the Capacity Credit Sales Agreement
(Agreement), dated May 28,1991
between PP&L and Atlantic City Electric
Company, which is on file with the
Commission as PP&L's Rate Schedule
FERC No. 106. The Second Supplemental
Agreement revises the Installed
Capacity Rate under the Agreement to
reflect a revisiol in the rate for contract
capacity under fie Pennsylvania-New
Jersey-Maryland Interconnection
Agreement. The revised rate was
accepted for filing by the Commission
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on May 28, 1992 in Docket No. ER92-
411-000.

PP&L requests waiver of the notice
requirements of Section 205 of the
Federal Power Act and § 35.3 of the
Commission's Regulations so that the
proposed rate schedule can be made
effective as of June 1, 1992.

PP&L states that a copy of its filing
was served on Atlantic City Electric
Company, the Pennsylvania Public
Utility Commission, and the New Jersey
Board of Regulatory Commissioners.

Comment date: August 12, 1992, in
accordance with Standard Paragraph E
at the end of this notice.

22. Gordonsville Energy, L.P. (Unit 1)

[Docket No. QF92-166-0001
July 30, 1992.

On July 21, 1992, Gordonsville Energy,
L.P. (Unit I) tendered for filing a
supplement to its filing in this docket.

The supplement provides additional
information pertaining to the ownership
of the facility and clarifies certain
technical information. No determination
has been made that the submittal
constitutes a complete filing.

Comment date: August 14, 1992, in
accordance with Standard Paragraph E
at the end of this notice.

23. Portland General Electric Co.

[Docket No. ER92- 705--00
July 30, 1992.

Take notice that on July 10, 1992,
Portland General Electric Co. (Portlandl
tendered for filing a Notice of
Cancellation of FERC Rate Schedules
Nos. 3, 17, 19, 22, 24. 25. 29. 30. 34. 39. 40,
44, 60, 74 and 76.

Comment date: August 13, 1992, in
accordance with Standard Paragraph E
at the end of this notice.

24. Niagara Mohawk Power Corp.

[Docket No. ER92-741-Ooo0
July 30, 1992

Take notice that on July 23, 1992,
Niagara Mohawk Power Corporation
(Niagara Mohawk), tendered -for filing.
as a rate schedule, a supplement
amendment between Niagara Mohawk
and Consolidated Edison Company of
New York, Inc. (Consolidated Edison)
dated July 10, 1992.

Niagara presently has on file an
agreement with Consolidated Edison
dated April 1, 1979 last amended
December 20, 1992. The original
agreement is to provide transmission
service for the delivery of diversity
power and energy from the Power
Authority of the State of New York
(PASNY) to Consolidated Edison. The
diversity power and energy is in turn
exchanged by PASNY with Hydro

Quebec. This agreement is designated as
Niagara Mohawk Rate Schedule FERC
No. 113. This new amendment is being
transmitted as a supplement to the
existing agreement and supersedes and
amends Supplement No. 13.

The July 10, 1992 amendment, which is
a supplement to the original agreement.
revises the transmission rates. Niagara
requests a waiver of the Commission's
prior notice requirements in order to
allow the July 10, 1992 amendment to
become effective April 1, 1992. Niagara
Mohawk states that the proposed
changes are in accordance with Rate
Schedule No. 113.

Copies of the filing were served upon
Consolidated Edison and the Public
Service Commission of New York.

Comment date: August 13, 1992, in
accordance with Standard Paragraph E
at the end of this notice.

25. Interstate Power Co.
[Docket No. ER92-743-000]
July 30. 1992.

Take notice that on July 24, 1992.
Interstate Power Company (IPW)
tendered for filing Amendment Nos. 2, 4
and 5 to the Electric Service Agreement
between the City of Blue Earth and
Company. These amendments revise the
contract term, firm power commitment
and transmission loss factors.

Comment date: August 13, 1992. in
accordance with Standard Paragraph E
at the end of this notice.

26. Niagara Mohawk Power Cop.

[Docket No. ER92-742-000]
July 30, 1992.

Take notice that on July 23, 1992,
Niagara Mohawk Power Corporation
(Niagara Mohawk), tendered for filing
an amendment sent by Niagara Mohawk
to Consolidated Edison Company of
New York, Inc. (Con Ed) dated July 10,
1992, providing for certain transmission
services to Con Ed. This amendment is
designated as Niagara Mohawk Power
Corporation Rate Schedule FERC No. 90.
This new amendment is being
transmitted as a supplement to the
existing agreement.

Under Rate Schedule No. 90, Niagara
delivers Fitzpatrick power and energy
between the New York Power Authority
and Con Ed. Paragraph 2.3 of Rate
Schedule No. 90. states that Niagara
Mohawk will recalculate the annual
fixed-charge rate effective September 1
of each year for the ensuing 12-month
period using previous year-end data and
cost of capital data as determined by the
New York State Public Service
Commission in Niagara Mohawk's most
recent retail electric rate proceeding.

Niagara requests an effective date of
September 1, 1992.

Copies of the filing were served upon
Consolidated Edison and the Public
Service Commission of New York.

Comment date: August 13, 1992, in
accordance with Standard Paragraph E
at the end of this notice.

27. Interstate Power Co.

[Docket No. ER92-744-0001
July 30, 1992.

Take notice that on July 24, 1992,
Interstate Power Company (IPW)
tendered for filing Amendment Nos. 1
and 2 to the Electric Service Agreement
between the City of Strawberry Point
and Company. These amendments
revise the firm power commitment and
transmission loss factors.,

Comment date: August 13, 1992, in
accordance with Standard Paragraph E
at Lhe end of this notice.

28. The Montana Power Co.

[Docket No. ER92-745-M000l
July 30. 1992.

Take notice that on July 24, 1992, The
Montana Power Company (Montana),
tendered for filing a revised Appendix 1
as required by Exhibit C for retail sales
in accordance with the provisions of the
Residential Purchase and Sale
Agreement (Agreement) between
Montana and the Bonneville Power
Administration (BPA).

The Agreement was entered into
pursuant to the Pacific Northwest
Electric Power Planning and
Conservation Act, Public Law 96-501.
The Agreement provides for the
exchange of electric power between
Montana and BPA for the benefit of
Montana's residential and farm
customers.

Montana requests that the rate has an
effective date of November 1. 1991, and,
therefore, requests waiver of the
Commission's notice requirements.

A copy of the filing was served upon
BPA.

Comment date: August 13, 1992, in
accordance with Standard Paragraph E
at the end of this notice.

29. Ocean State Power

[Docket No. ER92-748-0001

July 30, 1992.
Take notice that on July 27, 1992.

Ocean State Power (Ocean State)
tendered for filing the following
supplements (the Supplements) to its
rate schedules with the Federal Energy
Regulatory Commission (FERC or the
Commission):

Supplement No. 13 to Rate Schedule FERC
No. 1
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Supplement No. 10 to Rate Schedule FERC
No. 2

Supplement No. 9 to Rate Schedule FERC No.
3

Supplement No. 10 to Rate Schedule FERC
No. 4

The Supplements to the rate schedules
request approval of Ocean State's
proposed rate of return on equity for the
period beginning on April 28, 1992, the
requested effective date of the
Supplements, and ending on the
effective date of Ocean State's updated
rate of return on equity to be filed in
February of 1993. Ocean State is filing
the Supplements pursuant to § 7.5 of
each of Ocean State's unit power
agreements with Boston Edison
Company, New England Power
Company, Montaup Electric Company,
and Newport Electric Corporation,
respectively, and the Commission's
orders in Ocean State Power, 38 FERC
61,140 at 61,380 (19871 and 44 FERC 1
61,261 at 61,985 (1988). and in Ocean
State Power II, 59 FERC 61,360 (1992).
The Supplements constitute a rate
decrease.

Copies of the Supplements have been
served upon Boston Edison Company,
New England Power Company, Montaup
Electric Company, Newport Electric
Corporation, the Massachusetts
Department of Public Utilities, the
Rhode Island Public Utilities
Commission and TransCanada
PipeLines Limited.

Comment date: August 13, 1992, in
accordance with Standard Paragraph E
at the end of this notice.

Standard Paragraphs

E. Any person desiring to be heard or
to protest said filing should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, N.E., Washington,
DC 20426, in accordance with Rules 211
and 214 of the Commission's Rules of
Practice and Procedure (18 CFR 385.211
and 385.214). All such motions or
protests should be filed on or before the
comment date. Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
Protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection.
Lois D. CashelL
Secretary.
[FR Doc. 92-18669 Filed 8-5-92; 8:45 am)
BILLING COOE 6717-01-M

[Proect Me. 10440-001 Afseal

Alaska Power & Telephone Co.;
Availability of Environmental
Assessment

July 31, 1992.
In accordance with the National

Environmental Policy Act of 1969 and
the Federal Energy Regulatory
Commission's (Commission's)
regulations, 18 CFR part 360 (Order No.
486, 52 FR 47897), the Office ef
Hydropower Licensing has reviewed the
application for major license for the
proposed Black Bear Lake Project, to be
located on Black Bear Lake in the First
Judicial District on Prince of Wales
Island, Alaska, near the communities of
Craig and Kiawock, and has prepared
an Environmental Assessment (EA) for
the proposed project. In the EA, the
Commission's staff has analyzed the
project and has concluded that approval
of the proposed project, with
appropriate mitigative measures, would
not constitute a major federal action
significantly affecting the quality of the
human environment.

Copies of the EA are available for
review in the Public Reference Branch,
room 3308, of the Commission's offices
at 941 North Capitol Street, NE.,
Washington, DC 20426.
Lois D. Cashell,
Secretary.
[FR Doc. 92- 18670 Filed 8-5-92; 8:45 am]
BIWUNG COOS 717-01-M

[Prolect No. 1000-000 New Hampshire]

Thomas Hodgson & Sons, Inc.;
Availability of Environmental
Assessment

July 31, 1992.
In accordance with the National

Environmental Policy Act of 1909 and
the Federal Energy Regulatory
Commission's (Commission's)
regulations, 18 CFR part 380 (Order No.
486, 52 FR 47897], the Office of
Hydropower Licensing has reviewed the
application for a minor license for the
existing China Mill Project located on
the Suncook River in the towns of
Allenstown and Pembroke, Merrimack
County, New Hampshire, and has
prepared an Environmental Assessment
(EA) for the project. In the EA, the
Commission's staff has analyzed the
potential environmental impacts of the
project and has concluded that approval
of the project, with appropriate
mitigative measures, would not
constitute a major federal action
significantly affecting the quality of the
human environment.

Copies of the EA are available for
review in the Public Reference Branch,
room 3308, of the Commission's offices
at 941 North Capitol Street, NE.,
Washington, DC 20426.
Lois D. Cashell,
Secretary.
[FR Doc. 92-18671 Filed $-&-M 8:45 am)

iUNG COOE 6717-U-

[Docket Noa. CP92-608-0M0, at aLl

Granite State Gas Transmission, Inc.,
et at.; Natural Gas Certificate Filings

Take notice that the following filings
have been made with the Commission:

1. Granite State Gas Transmission, Inc.
[Docket No. CP92-608-OWo]
July 27, 1992.

Take notice that on July 23, 1992,
Granite State Gas Transmission, Inc.
(Granite State), 300 Friberg Parkway,
Westborough, Massachusetts 01581,
filed in Docket No. CP92-608--000 a
request pursuant to 1 157.205 of the
Commission's Regulations under the
Natural Gas Act (18 CFR 157.205), for
authorization to add a new delivery
point in Portsmouth, New Hampshire,
for the delivery of natural gas to its
affiliated distribution company
customer, Northern Utilities, Inc.
(Northern Utilities), under the certificate
issued to Granite State in Docket No.
CP82-515-000, pursuant to section 7 of
the Natural Gas Act, all as more fully
set forth in the request which is on file
with the Commission and open to public
inspection.

Granite State requests authorization
to establish a new delivery point for
deliveries to Northern Utilities at a point
on the former Pease Air Force Base, in
Portsmouth, New Hampshire, where
Granite State has existing meter and
regulator facilities for measuring the
deliveries of gas to a central heating
plant on the base property. Granite
State contends that the base has been
leased to -a publicly owned development
agency, Pease Development Authority,
and plans for its redevelopment to non-
military uses are in a preliminary stage.
Granite State further contends that the
Development Authority plans to lease
hangers and other buildings on the base
to non-military tenants for commercial
purposes. It is stated that the newly
leased buildings will require natural gas
for space heating during the forthcoming
winter. It is also stated that Granite
State can construct a ineter and
regulator at an existing meter location
on the base as an interim arrangement
to deliver gas to Northern Utilities and
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Northern Utilities, in turn, can construct
the necessary lateral and service lines
on the base to provide space heating
service in the buildings and hangers that
will be leased by the Development
Authority.

It is stated that during the forthcoming
winter, the maximum daily requirements
are estimated to be 240 dekatherms with
an annual requirement of 24,000
dekatherms. It is further stated that the
potential maximum daily requirement, if
as many as 20 buildings are converted to
commercial use, is 1,000 dekatherms
with an annual requirement of 96,000
dekatherms.

Comment date: September 10, 1992, in
accordance with Standard Paragraph G
at the end of this notice.
2. Panhandle Eastern Pipe Line

Company

IDocket No. CP92-591--O0OI

July 29, 1992.

Take notice that on July 2, 1992.
Panhandle Eastern Pipe Line Company
(Panhandle), P.O. Box 1642, Houston.
Texas 77251-1642, filed in Docket No.
CP92-591-O00 a request pursuant to
§ § 157..205 and 157.212 of the
Commission's Regulations under the
Natural Gas Act (18 CFR 157.205 and
157.212] for authorization to add
delivery points to two existing sales
customers, Kokomo Gas and Fuel
Company (Kokomo) and Northern
Indiana Public Service Company
(NTPSCO), under its blanket certificate
issued in Docket No. CP83-83-O00,
pursuant to section 7(c) of the Natural
Gas Act, all as more fully set forth in the
request which is on file with the
Commission and open to public
inspection.

It is stated that NIPSCO recently
acquired the assets of Kokomo and has
requested additional contract flexibility
by adding Kokomo's delivery point to its
own contract and by adding NIPSCO's
three delivery points to Kokomo's
contract. Panhandle indicates that the
maximum volume of gas to be delivered
at the delivery points would not exceed
the proposed maximum daily delivery
obligation. Panhandle also states that
the addition of the delivery points to the
contracts would have no impact on
Panhandle's peak day or annual
deliveries.

Comment date: September 14. 1992, in
accordance with Standard Paragraph G
at the end of this notice.

3. American Central Gas Companies,
Inc.

[Dccket No. Ca7-38--O2l

July 30, t992.

Take notice that on July 20, 1992,
American Central Gas Companies, Inc.
(American Central) of Suite 3260, 5847
San Felipe Street. Houston, Texas 77057,
filed an application under sections 4 and
7 of the Natural Gas Act (NGA) to
amend the blanket certificate issued to.
American Central Gas Pipeline
Company (American Pipeline).

American Central requests
authorization to make sales in interstate
commerce for resale of all natural gas
subject to the Commission's NGA
jurisdiction, including imported natural
gas. which is purchased from any
supplier. American Central also requests
redesignation of the name of the
certificate holder from American
Pipeline to American Central. American
Central's application is on file with the
Commission and open for public
inspection.

Comment date: August 17, 1992. in
accordance with Standard Paragraph I
at the end of this notice.

4. Westcoast Energy Marketing Ltd.

[Docket No. C192-64-000]
July 30, 1992.

Take notice that on July 20,1992.
Westcoast Energy Marketing Ltd.
(WEML) of 1333 West Georgia Street,
Vancouver, British Columbia, Canada
V6E 3K9, filed an application under
sections 4 and 7 of the Natural Gas Act
(NGA) for an unlimited-term blanket
certificate with pregranted
abandonment authorizing sales in
interstate commerce for resale of all
categories of natural gas subject to the
Commission's NGA jurisdiction.
WEML's application is on file with the
Commission and open for public
inspection.

Comment date: August 17, 1992. in
accordance with Standard Paragraph I
at the end of this notice.

5. Norcen Marketing Inc.

[Docket No. C192--65-000]
July 30, 1992.

Take notice that on July 21, 1992,
Norcen Marketing Inc, (NMI) of 715-5th
Avenue, SW., Calgary, Alberta, Canada
T2P 2X7, filed an application under
sections 4 and 7 of the Natural Gas Act
(NGA) for an unlimited-term blanket
certificate with pregranted
abandonment authorizing sales in
interstate commerce for resale of natural
gas, without source or market
restriction. NMI's application is on file

with the Commission and open for
public inspection.

Comment date: August 17. 1992, in
accordance with Standard Paragraph I
at the end of this notice.

6. Louisiana Gas Marketing Company

[Docket No. C192---000
July 30, 1992.

Take notice that on July 27, 1992.
Louisiana Gas Marketing Company
(LGM) of P.O. Box 3102, Tulsa.
Oklahoma 74101, filed an application
under section 7 of the Natural Gas Act
(NGA) for a blanket certificate of public
convenience and necessity authorizing
sales in interstate commerce for resale.
with pregranted abandonment, of all
categories of natural gas subject to the
Conunission's jurisdiction. LGM
requests that the certificate cover its
sales and others selling gas to LGM and
others selling gas through LGM acting as
agent on their behalf with blanket
limited-term abandonment authority for
producers or other suppliers of such gas
to LGM to the extent such gas is
released by interstate, intrastate or
Hinshaw pipelines or other purchasers
to such producers or suppliers for sale
by LGM or by such producers or
suppliers through LGM acting as their
agent. LGM's application is on file with
the Commission and open for public
inspection.

Comment date: August 17, 1992, in
accordance with Standard Paragraph I
at the end of this notice.

7. Northwest Pipeline Corporation

[Docket No. CP86-578-0351
July 30,1992.

Take notice that on July 20, 1992,
Northwest Pipeline Corporation
(Northwest) tendered for filing revised
tariff sheets to comply with the
Commission's order issued June 18.
1992.1

Northwest states its filing responds to
requirements of the June 18, 1992 order
that Northwest file revised tariff sheets
to correct Northwest's sales commodity
rates commencing with the effective
date of Northwest's GIC tariff provisions
and that Northwest submit statements
concerning the time period that would
be applicable for any continued
recovery of carrying costs related to
past gas prepayments in light of the
pending abandonment of sales service
to most of Northwest's sales customers
in Docket No. CP92-79.

Northwest states that in compliance
with the Commission's order, Northwest
is resubmitting applicable substitute

59 FERC 61,331.
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tariff sheets to correct the past
deficiency in revenues which resulted
from the Commission's previously
ordered adjustment to base sales
commodity rates concerning gas
prepayments in connection with
implementation of a GIC, so that
corrected substitute tariff sheets may be
made effective for the period
commencing January 1, 1991,

Northwest states that copies of the
filing were mailed to each party in the
above-referenced docket and to all
affected customers and regulatory
commissions.

Comment dote: August 6, 1992, in
accordance with the first subparagraph
of Standard Paragraph F at the end of
this notice.

8. Transcontinental Gas Pipe Line
Corporation

IDocket No. CP90-687-006]
July 30,1992.

Take notice that on July 22, 1992,
Transcontinental Gas Pipe Line
Company ("Transco"), Post Office Box
1396, Houston, Texas 77251, filed
pursuant to sections 7(b) and 7(c) of the
Natural Gas Act to amend the certificate
of public convenience and necessity
granted by the commission by orders
issued January 17,1991 2 and June 11,
1991 3 in Docket Nos. CP90-687-000,
CP90-687-001, CP90-687-002 and CP90-
687-403, to (1) reallocate authorized firm
transportation capacity to certain
shippers to be effective November 1,
1992, (2) add Piedmont Natural Gas
Company, Inc. as a shipper under this
project commencing November 1, 1993,
(3) partially abandon effective
November 1, 1993 a part of the firm
transportation capacity authorized for
Public Service Electric and Gas
Company, (4) partially vacate the firm
transportation service authorized for
North Atlantic Utilities Inc., and (5)
vacate the respective firm transportation
services authorized for Indeck Energy
Services of Yonkers, Inc. and Long Lake
Cogeneration Corporation ("Long
Lake"), all as more fully set forth in the
petition to amend, which is on file with
the Commission and open to public
inspection.

There is no reallocation proposed on
Long Lake's firm capacity of 31,355 Mcf
per day. The authorization sought in the
application comprises a relocation
among twelve shippers of the remaining
250,000 Mcf per day of firm

'Preliminary Determination and Order Issuing
Certificates and Terminating Dockets, 54 FERC
1 81.082.

* Order Granting Certificate and Granting In Part
and Denying in Part Requests for Clarification and
Rehearing, 55 FERC 161,415.

transportation capacity certificated by
the Commission. No new facilities are
required.

Comment date: August 20, 1992, in
accordance with the first subparagraph
of Standard Paragraph F at the end of
this notice.
9. Florida Gas Transmission Company

IDocket No. CP92-014-000
July 30, 1992.

Take notice that on July 27, 1992,
Florida Gas Transmission Company
(FGT}, 1400 Smith Street, Houston,
Texas 77002, filed a prior notice request
with the the Commission in Docket No.
CP92-614-000 pursuant to § 157.205 of
the Commission's Regulations under the
Natural Gas Act (NGA) for
authorization to add an existing delivery
point to two existing sales service
agreements under which FGT is
currently serving Okaloosa County Gas
District (Okaloosa), under FGT's blanket
certificate issued in Docket No. RP69-50
et a!., all as more fully described in the
request which is open to public
inspection.

FGT proposes to add the existing Five
Flags delivery point in Santa Rosa
County, Florida, to Okaloosa's firm sales
and preferred sales service agreements
under FGT's FERC Rate Schedules G
and 1, respectively. FGT states that it
would charge rates and abide by the
terms and conditions of Rate Schedules
G and I. FGT would deliver 12,020
MMBtu of natural gas per peak day and
2,877,842 MMBtu of natural gas annually
to Okaloosa at the Five Flags delivery
point for residential and commercial
end-users. FGT further states that the
total gas volumes to be delivered at the
Five Flags delivery point would not
exceed Okaloosa's currently authorized
entitlements under the G and I Service
Agreements.

Comment date: September 14, 1992, in
accordance with Standard paragraph G
at the end of this notice.
Standard Paragraphs

F. Any person desiring to be heard or
make any protest with reference to said
file with the Federal Energy Regulatory
Commission, 825 North Capitol Street,
NE., Washington, DC 20426,*a motion to
intervene or a protest in accordance
with the requirements of the
Commission's Rules of Practice and
Procedure (18 CFR 385.211 and 385.214)
and the Regulations under the Natural
Gas Act (18 CFR 157.20). All protests
filed with the Commission will be
considered by it in determining the
appropriate action to be takeh but will
not serve to make the protestants
parties to the proceeding. Any person

wishing to become a party to a
proceeding or to participate as a party in
any hearing therein must file a motion to
intervene in accordance with the
Commission's Rules.

Take further notice that, pursuant to
the authority contained in and subject to
jurisdiction conferred upon the Federal
Energy Regulatory Commission by
sections 7 and 15 of the Natural Gas Act
and the Commission's Rules of Practice
and Procedure, a hearing will be held
without further notice before the
Commission or its designee on this filing
if no motion to intervene is filed within
the time required herein, if the
commission on its own review of the
matter finds that a grant of the
certificate is required by the public
convenience and necessity. If a motion
for leave to intervene is timely filed, or if
the Commission on its own motion
believes that a formal hearing is
required, further notice of such hearing
will be duly given.

Under the procedure herein provided
for, unless otherwise advised, it will be
unnecessary for the applicant to appear
or be represented at the hearing.

G. Any person or the Commission's
staff may, within 45 days after the
issuance of the instant notice by the
Commission, file pursuant to Rule 214 of
the Commission's Procedural Rules (18
CFR 385.214) a motion to intervene or
notice of intervention and pursuant to
§ 157.205 of the Regulations under the
Natural Gas Act (18 CFR 157.205) a
protest to the request. If no protest is
filed within the time allowed therefore,
the proposed activity shall be deemed to
be authorized effective the day after the
time allowed for filing a protest. If a
protest is filed and not withdrawn
within 30 days after the time allowed for
filing a protest, the instant request shall
be treated as an application for
authorization pursuant to section 7 of
the Natural Gas Act.

Standard Paragraph
J. Any person desiring to be heard or

make any protest with reference to said
filings should on or before the comment
date file with the Federal Energy
Regulatory Commission, 825 North
Capitol Street, NE., Washington, DC
20426 a motion to intervene or a protest
in accordance with the requirements of
the Commission's Rules of Practice and
Procedure (18 CFR 385.211, .214). All
protests filed with the Commission will
be considered by it in determining the
appropriate action to be taken but will
not serve to make the protestants
parties to the proceeding. Any person
wishing to become a party in any
proceeding herein must file a petition to
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intervene in accordance with the
Commission's rules.

Under the procedure herein provided
for, unless otherwise advised, it will be
unnecessary for the applicant to appear
or be represented at the hearing.
Lois D. Cashell,
Secretary.
[FR Doc. 92-1807 Filed 8-5-92; 8:45sam
BLU CODE 0717-01-H

[Docket No. JD92-07974T Montana-71

Department of the Interior, Bureau of
Land Management; NGPA Notice of
Determination by Jurisdictional
Agency Designating Tight Formation

July 31,1992.
Take notice that on July 28, 1992, the

United States Department of the
Interior's Bureau of Land Management
(BLM) submitted the above-referenced
notice of determination pursuant to
§ 271.703(c)(3) of the Commission's
regulations, that the Greenhorn and
Phillips members of the Greenhorn
Formation in Phillips County, Montana,
qualify as a tight formation under
section 107(b) of the Natural Gas Policy
Act of 1978. The area of application is
described as:

Section 38. Township 32 North, Range 31
East. All

Section 31. Township 32 North, Range 32
East: S/2

The notice of determination also
contains BLM's findings that the
referenced portion of the Greenhorn and
Phillips members of the Greenhorn
Formation meet the requirements of the
Commission's regulations set forth in 18
CFR part 271.

The application for determination is
available for inspection, except for
material which is confidential under 18
CFR 275.206, at the Federal Energy
Regulatory Commission, 825 North
Capitol Street, NE., Washington, DC
20426. Persons objecting to the
determination may file a protest, in
accordance with 18 CFR 275.203 and
275.204, within 20 days after the date
this notice Is issued by the Commission.
Lois D. Casheln,
Secretary.
[FR Doc. 92-18072 Filed -"2; &45 aml
BILLING cOO 6717-M

[Docket No. JD92-0799T New Mexico-34]
Department of the Interior, Bureau of
Land Management;, NGPA Notice of
Determination by Jurisdictional
Agency Designating Tight Formation

July 31, 1992.
Take notice that on July 22, 1992, the

United States Department of the
Interior's Bureau of Land Management
(BLM) submitted the above-referenced
notice of determination pursuant to
§ 271.703(c)(3) of the Commission's
regulations, that a portion of the Dakota
Formation in Rio Arriba and San Juan
Counties, New Mexico, qualifies as a
tight formation under section 107(b) of
the Natural Gas Policy Act of 1978. The
area of application is described on the
attached appendix.

The notice of determination also
contains BLM and the New Mexico
Department of Energy, Minerals and
Natural Resources' findings that the
referenced portion of the Dakota
Formation meets the requirements of the
Commission's regulations set forth in 18
CFR part 271.

The application for determination is
available for inspection, except for
material which is confidential under 18
CFR 275.206, at the Federal Energy
Regulation Commission, 825 North
Capitol Street, NE., Washington DC
20426. Persons objecting to the
determination may file a protest, in
accordance with 18 CFR 275.203 and
275.204, within 20 days after the date
this notice is issued by the Commission.
Lois D. Cashell,
Secretary.

Appendix

Rio Arriba and San Juan Counties, New
Mexico
Township 27N. Range 7W

Sections 7-1-12: All, 15: W/2, 16-21: All, 22:
W/2, 27: NW/4, 28: N/2, 29-30. All.

Township 28N, Range 7W
Sections 7-38: All.

Tpwnship 27N, Range 8W
Sections 1-36: All.

Township 28N, Range 8W
Sections 7-36: AlL

Township 29N, Range 8W
Sections 7-36: All.

Township 25N. Range 9W
Sections 4-9: Al 17: W/2, 18: All.

Township 26N, Range 9W
Sections 5-9: All 15-23: All 26-35: All.

Township 27N. Range 9W
Section 31 All.

Township 28N. Range 9W
Sections 7-36: All.

Township 29N, Range 9W

Sections 3-3M: All.
Township 30N. Range 9W

Sections 31-34: All.
Township 25N. Range 1oW

Sections 1-6: All 11-13: All.
Township 26N, Range 1OW

Sections 1-3&8 All.
Township 27N, Range lOW

Sections 1-38: AIL
Township 28N, Range 1OW

Sections 7-3: All.
Township 29N, Range 1OW

Sections 1-3: All.
Township 30N, Range 1OW

Sections 19-23: All, 25-36 All.
The'area of application contains 245,900

acres, more or less, of Federal, State, Fee and
Indian lands.

JFR Doc. 92-18673 Filed 8-5-92; 8:45 aml
BILLING COOE 6717-U4A

[Docket No. JD92-07975T Texas-651

State of Texas; NOPA Notice of
Determination by Jurisdictional
Agency Designating Tight Formation

July 31,1992.

Take notice that on July 27, 1992, the
Railroad Commission of Texas (Texas)
submitted the above-referenced notice
of determination pursuant to
§ 271.703(c)(3) of the Commission's
regulations, that the Lower Wilcox
(Matthew) Formation underlying a
portion of DeWitt and Lavaca Counties.
Texas, qualifies as a tight formation
under section 107(b) of the Natural Gas
Policy Act of 1978. The designated area
includes parts of the John Garelli
Survey, A-198 (approximately the S/2);
the James A. Moody Survey, A-333
(small portion of the SE/4) and the John
Garelli Survey, A-199 (approximately
the S/2).

The notice of determination also
contains Texas' findings that the
referenced portion of the Lower Wilcox
(Matthew) Formation meets the
requirements of the Commission's
regulations set forth in 18 CFR part 271.

The application for determination is
available for inspection, except for
material which is confidential under 18
CFR 275.206, at the Federal Energy
Regulatory Commission, 825 North
Capitol Street, NE., Washington DC
20428. Persons objecting to the
determination may file a protest, in
accordance with 18 CFR 275.203 and
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275.204, within 20 days after the date
this notice is issued by the Commission.
Lois D. Cashell,
Secretary.
[FR Doc. 92-18674 Filed 8-5-92; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. C192-67-000]

AIG Trading Corp4 Application for
Blanket Certificate With Pregranted
Abandonment

July 31,1992.
Take notice that on July 28, 1992, AIG

Trading Corporation (AID) filed an
application under sections 4 and 7 of the
Natural Gas Act (NGA) for an
unlimited-term blanket certificate with
pregranted abandonment authorizing
sales in interstate commerce for resale
of all categories of natural gas subject to
the Commission's NGA jurisdiction,
without rate restrictions. AIG's
application is on file with the
Commission and open for public
inspection.

. To be heard or to protest the
application a person must file a motion
to intervene or a protest on or before
August 21. 1992. A person filing a protest
or motion to intervene must follow the
Commission's Rules of Practice and
Procedure (18 CFR 385.211 or 385.214).
All protests or motions to intervene
must be filed with the Federal Energy
Regulatory Commission, Washington,
DC 20420.

The Commission will consider all filed
protests in deciding the appropriate
action to take but filing a protest does
not make a protestant a party to a
proceeding. A person wanting to be a
party to a proceeding or to participate as
a party in a hearing must file a motion to
intervene.

Under the procedure provided for
here, unless otherwise advised, AIG will
not have to appear or be represented at
any hearing.
Lois D. Cashell,
Secretary.
[FR Doc. 92-18675 Filed 8-5-92; &45 am]
BRING CODE 6717-01-

[Docket No. TA92-1-32-0041

Colorado Interstate Gas Co.;
Compliance Filing

July 31. 1992.
Take notice that on March 6, 1992,

Colorado Interstate Gas Company
(CIG), tendered for filing Fifth Revised
Sheet No. 55 of CIG's FERC Tariff,
Original Volume No. 1. which reflect
revised tariff language in compliance

with the Commission's February 0, 1992
order.

CIG states that copies of the filing
were served upon the active parties to
this proceeding based on the
Commission's service list.

Any person desiring to protest said
filing should file a protest with the
Federal Energy Regulatory Commission,
825 North Capitol Street, NE.,
Washington, DC 20420, in accordance
with Rule 211 of the Commission's Rules
of Practice and Procedure 18 CFR
385.211. All such protests should be filed
on or before August 7. 1992. Protests will
be considered by the Commission'in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Copies of this filing are on file with the
Commission and are available for public
inspection.
Lois D. Cashell,
Secretary.
[FR Doc. 92-18670 Filed 8-5-92; 8:45 am)
BILLING CODE 0717-O1-M

[Docket No. RP91-187-.0O, CP9i-2448-M0O
(Consolidated, and FA91-23-001 (Not
Consoldated))

July 31, 1992.
Take notice that an informal

settlement conference will be convened
in these proceedings on September 2.
1992, at 10 a.m., at the offices of the
Federal Energy Regulatory Commission,
810 First Street NE., Washington, DC, for
the purposes of exploring the possible
settlement of the issues in Docket Nos.
RP91-187-000 and CP91-2448-W.00, which
relate to cost of service, incentive rates,
throughput and bidding procedures for
interruptible capacity as well as the -
issues related to accounting for linepack
gas in Docket No. FA91-23-001.

As party, as defined by 18 CFR
385.102(c), or any participant as defined
in 18 CFR 385.102(b), is invited to attend.
Persons wishing to become a party must
move to intervene and receive
intervenor status pursuant to the
Commission's regulations (18 CFR
385.214).

For additional information, contact
Warren C. Wood at (202) 208-2091 or
Donald Williams at (202) 208-0743.
Lois D. CasheUl,
Secretary.
[FR Doc. 92-18677 Filed 8,5-02; 8:45 am]
BILLING CODE 67174-1

[Docket No. RS92-18-0O]

Kentucky West Virginia Gas Co.;
Profiling Conference

July 31. 1992.

Take notice that a prefiling conference
will be convened in this proceeding on
September 2. 1992, at 10 a.m., in
Washington, DC at the offices of the
Federal Energy Regulatory Commission,
810 First Street NE., Washington, DC. If
it becomes necessary to change the
location of the conference, a future
notice will state a new location.

The purpose of the conference is to
address Kentucky West Virginia Gas
Company's summary of its proposal to
comply with Order No. 636.

All interested parties are invited to
attend. However, attendance at the
conference will not confer party status.
For additional information, interested
parties may call Carmen Gastilo at (202)
208-2182.
Lois D. Cashell,
Secretary.
[FR Doc. 92-18678 Filed 8-5-92; 8:45 am]
BILLING CODE 0717-01-U

[Docket No. RP86-136-0241

July 31, 1992.
Take notice that on July 27, 1992,

National Fuel Gas Supply Corporation
("National") filed a report of refunds
pursuant to Section V of the Settlement
approved by the Commission in the
above-captioned proceedings.

National states that it has distributed
all applicable refunds to its customers
on July 24, 1992, in accordance with
§ 154.07 of the Commission's
Regulations. Also, copies of the Refund
Report and associated workpapers were
served upon both'Nationars customers
and upon all interested state regulatory
agencies.

Any person desiring to protest said
filing should file a protest with the
Federal Energy Regulatory Commission,
825 North Capitol Street NE.,
Washington. DC 20426, in accordance
with Rule 211 of the Commission's Rules
of Practice and Procedure 18 CFR
385.211. All such protests should be filed
on or before August 7,1992.-Protests will
be considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Copies of this filing are on file with the

Florida Gas Transmission Co.; Informal National Fuel Gas Supply Corp.;
Settlement Conference Refund Report

I II I I I I I I I I IIII lille II I I I I IIIII I

34775



34776 Federal Register / Vol. 57, No. 152 / Thursday, August 6, 1992 / Notices

Commission and are available for public
inspection.
Lois D. Cashell,
Secretary.
[FR Doe. 92-18679 Filed 8-6-92; 8:45 am]
BILUNG CODE 6717-O-M

[Docket No. RPM-120-0041

Panhandle Eastern Pipe Une Co.;
Compliance Filing

July 31, 1992.
Take notice that on July 28, 1992, in

compliance with the Commission's order
of June 29,1992, in the above-referenced
proceeding, Panhandle Eastern Pipe Line
Company (Panhandle) tendered for filing
the tariff sheets listed on Appendix A
attached to filing, to its FERC Gas Tariff,
Original Volume Nos. 1 and 2.

Panhandle states that the June 29,
1992 Order accepted Panhandle's April
29, 1992, compliance filing in the above-
referenced proceeding, but directed
Panhandle to file revised tariff sheets to
reflect two modifications to the bases
utilized in developing the rates
submitted in the April 29, 1992
compliance filing. First, the Commission
directed Panhandle to file revised tariff
sheets in which the rates are based on
net plant adjusted for depreciation
calculated at the applicable rate for
gathering plant through the end of the
test period. Panhandle states that the
tariff sheets reflect this revision. Second,
the Commission directed Panhandle to
file revised tariff sheets reflecting either
the functionalization of the Wattenberg
system adopted in Docket No. CP90-
1050-000 or a functionalization which
places all of the Wattenberg system in
the gathering function. Panhandle
states since the Commission has not
acted in Docket No. CP90-1050-000, it is
submitting tariff sheets which reflect the
functionalization of the Wattenberg
system as gathering except for minor
amounts of communications equipment
and general plant.

Panhandle states that copies of the
filing are being mailed to the customers,
interested state regulatory agencies, and
parties in this proceeding.

Any person desiring to protest said
filing should file a protest with the
Federal Energy Regulatory Commission,
825 North Capitol Street NE.,
Washington. DC 20426, in accordance
with Rule 211 of the Commission's Rules
of Practice and Procedure 18 CFR
385.211. All such protests should be filed
on or before August 7, 1992. Protests will
be considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.

Copies of this filing are on file with the
Commission and are available for public
inspection.
Lois D. Cashell,
Secretary.
[FR Doc. 92-18680 Filed 8-5-92; 8:45 am]
BILLING CODE 6717-01-1

[Docket No. RP89-48-0191

Transwestem Pipeline Co.; Report of
Refunds

July 31. 1992.
Take notice that on June 26, 1992,

Transwestern Pipeline Company
(Transwestern) tendered a Report of
Refunds in the captioned docket. It
states that under the settlement filed
March 3, 1992, in Docket No. RP89-48-
000, requiring it to make refunds to its
customers for the period October 1990
through March 1992 it made refunds on
May 29, 1992 (with additional adjusting
refunds made June 24, 1992), as required
by the settlement.

Transwestern further states that the
refunds, totalling $10,120,295.33,
including interest, were based on the
difference between the rates paid by
each shipper and the interim rates.

Any person desiring to protest said
filing should file a protest with the
Federal Energy Regulatory Commission,
825 North Capitol Street NW.,
Washington, DC 20426, in accordance
with rule 211 of the Commission's Rules
of Practice and Procedure 18 CFR
385.211. All such protests should be filed
on or before August 7, 1992. Protests will
be considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Copies of this filing are on file with the
Commission and are available for public
inspection.
Lois D. CashelL
Secretary.
[FR Doc. 92-18681 Filed 8-5-92; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. RS92-0-0001

Valero Interstate Transmission Co.;
Conference

July 31, 1992.
Take notice that on Tuesday, August

11, 1992, at 10 a.m., a conference will be
convened in the above-captioned docket
to discuss Valero Interstate
Transmission Company's summary of its
proposed plan for implementation of
Order No. 636.

The conference will be held in a
hearing or conference room of the
Federal Energy Regulatory Commission,

825 North Capitol Street NW.,
Washington, DC 20428. All interested
parties are invited to attend. Attendance
at the conference will not confer party
status. For additional information.
interested persons can call Richard
White at (202) 208-0491 or Robert
Steinberg at (202) 208-1032.
Lois D. Cashell,
Secretary.
[FR Doc. 92-18682 Filed 8-5-92 8:45 am]
IWNG CODE 67171-0-M

Western Area Power Administration

Phoenix Area Projects Proposed Rate
Adjustments

AGENCY: Western Area Power
Administration, DOE.

ACION: Notice of rescheduling of public
comment forums and consultation and
comment periods for the Phoenix Area
Projects Proposed Rate Adjustments.

SUMMARY: Western Area Power
Administration (Western) is announcing
a rescheduling of public comment
forums and consultation and comment
periods for the rate adjustments for the
Parker-Davis Project (P-DP), Pacific
Northwest-Pacific Southwest Intertie
Project (AC Intertie), and Boulder
Canyon Project (BCP). These public
comment forums were originally
announced in the following Federal
Registers:

May 8, 1992, 57 FR 19903-19904, AC
Intertie

May 8, 1992, 57 FR 19904-19906, P-DP
June 10, 1992 57 FR 24641-24643, BCP

This action Is taken in response to
public comment that additional time is
needed for comments on some
unresolved issues relative to these rate
adjustments.

PROCEDURES: A revised power
repayment study for each project will be
made available during the consultation
and comment period.

Following the close of each
consultation and comment period,
Western will prepare, if necessary,
another power repayment study for each
of the projects which will include any
changes due to consideration of public
comments. Western will recommend the
results of those studies as the final
proposed rates to the Assistant
Secretary for Conservation and
Renewable Engrgy to be placed in effect
on an interim basis as provisional rates
and submitted to the Federal Energy
Regulatory Commission (FERC) for
approval on a final basis.
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EFFECTIVE DATS: The consultation and
comment period for the P-DP, AC
Intertie, and BCP rate adjustments will
now end on September 28, 1992.

Western will also receive oral and
written comments at the following
public comment forums:
Boulder Canyon Project, September 10,

1992, 10 a.m., Gila Room, Omni
Adams Hotel, 111 North Central
Avenue, Phoenix, AZ

Parker-Davis Project, September 11,
1992, 9 a.m.-Noon, Gila Room, Omni
Adams Hotel, 111 North Central
Avenue, Phoenix. AZ

Pacific Northwest-Pacific Southwest
Intertie Project, September 11, 1992,
30 p.m., Gila Room, Omni Adams

Hotel, 111 North Central Avenue,
Phoenix, AZ
The forums will be transcribed by a

court reporter. Written comments should
be received by the end of the
consultation and comment period to be
assured consideration. Comments may
be sent to: Mr. Thomas A. Hine, Area
Manager, Phoenix Area Office, Western
Area Power Administration, P.O. Box
6457, Phoenix, AZ 85005.

A copy of the written comments
should also be sent to: Ms. Marilyn
Eiler, Assistant Area Manager for Power
Marketing, Phoenix Area Office,
Western Area Power Administration.
P.O. Box 6457, Phoenix, AZ 85005.
SUPPLEMENTARY INFORMATION: Power
and transmission rates for the P-DP, AC
Intertie, and BCP are established
pursuant to the various laws cited for
each of the projects in their respective
initial Federal Register notices as listed
above.

-o By Amendment No. 2 to Delegation
Order No. 0204-108, published August
23, 1991 (56 FR 41835), the Secretary of

DOE delegated (1) the authority on a
nonexclusive basis to develop long-term
power and transmission rates to the
Administrator of Western; (2) the
authority to confirm, approve, and place
such rates in effect on an interim basis
to the Assistant Secretary; and (3) the
authority to confirm, approve, and place
in effect on a final basis, to remand, or
to disapprove such rates to the Federal
Energy Regulatory Commission.

The procedures for public
participation in rate adjustments for
power and transmission serviced
marketed by Western. which are found
at 10 CFR part 903, were published in
the Federal Register at 50 FR 37835 on
September 18,1985.

Issued at Golden, Colorado, July 29,1992.
William H. Clagett,
Administrator.
[FR Doc. 92-18086 Filed 8-5-92: 8:45 am)
BILUNG CODE 6450-01-M

ENVIRONMENTAL PROTECTION

AGENCY

[OPP-34032, FRL-4076-1]

Receipt of Requests for Amendments
to Delete Uses In Certain Pesticide
Registrations

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: In accordance with Section
6(f)(1) of the Federal Insecticide,
Fungicide and Rodenticide Act (FIFRA),
as amended. EPA is issuing a notice of
receipt of request for amendment by
registrants to delete uses in certain
pesticide registrations.

DATES:. Unless a request is withdrawn,
the Agency will approve these use
deletions and the deletions will become
effective on November 4, 1992.
FOR FURTHER INFORMATION CONTACT: By
mail: James A. Hollins, Office of
Pesticide Programs (H7502C),
Environmental Protection Agency, 401 M
Street, SW., Washington, DC 20460.
Office location for commercial courier
delivery and telephone number: Room
220, Crystal Mall No. 2,1921 Jefferson
Davis Highway, Arlington, VA, 703-305-
5761.
SUPPLEMENTARY INFORMATION:

I. Introduction

Section 6(f)(1) of FIFRA provides that
a registrant of a pesticide product may
at any time request that any of its
pesticide registrations be amended to
delete on or more uses. The Act further
provides that, before acting on the
request, EPA must publish a notice of
receipt of any such request in the
Federal Register. Thereafter, the
Administrator may approve such a
request.

II. Intent to Delete Uses

This notice announces receipt by the
Agency of applications from registrants
to delete uses in the 11 pesticide
registrations listed in the following
Table 1. These registrations are listed by
registration number, product names and
the specific uses deleted. Users of these
products who desire continued use on
crops or sites being deleted should
contact the applicable registrant before
November 4, 1992 to discuss withdrawal
of the applications for amendment. This
90-day period will also permit interested
members of the public to intercede with
registrants prior to the Agency approval
of the deletion.

TABLE 1. - REGISTRATIONS WITH REQUESTS FOR AMENDMENTS TO DELETE USES IN CERTAIN PESTICIDE REGISTRATIONS

Reglstration No. Product Name Delete From Label

000004-00196

000572-00254

000707-00201

Benomy 50% WP

Benomyl Fungicide

Kelthane 4F Flowable Agricultural Miticide

031910-00002 Aquatreat DMN-30

031910-00007 Aquatreat DN-30

031910-00011 Aquatrest DMN-9

031910-00012 Aqsr" DMN-360

031910-0001

031910"00048

!Aquaeef DMN-25E

Aquatreet DMt-25L

Post harvest uses on apples and pears

Post harvest use on cherries, ornamentals, roses

Beans (dry), grapefruit, kumguata, lemons, nes, oranges, tangeos, tanger-
ines. cotton, hops

Sugarbeet flume water, leather, leather processing liquids, mealworking
cutting fluids, ornamental plants, forest be

Sugarbeet flume water, leather, WaW processing §quids metalwori
cutting fluids, ornamental plants, forest trees

Sugarbeet flume water, leather, leather procesing Squids, metalworking
c ting fWids, ornamental plants. forest rees

Sugeafeet flume water, leather, leat"e pmcesing liquids, metalworking
cutMng fluids, ornamental plants, fonest Ire..

Sugarbee flume water, leethe, lether procesang uds, metalwM*ing
cufting flJidl, ornamental plants. fwre Vo

Sugarbest #ume water, leather. fether processing liquids, metalworki ig
cuttn fluids. ornamental plants, forest trees
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TABLE 1. - REGISTRATIONS WITH REQUESTS FOR AMENDMENTS TO DELETE USES IN CERTAIN PESTICIDE REGISTRATIONS-

Continued

Registration No. Product Name Delete From Label

031910-00020 Aquatreat DMN-80 Sugarbeet flume water, leather, leather processing liquids, metalworkFng
cutting fluids, ornamental plants, forest trees

059639-00015 Dibrom 8 Emulsive Tobacco

The following Table 2, includes the names and addresses of record for all registrants of the products in Table 1, in

sequence by EPA company number.

TABLE 2. -. REGISTRANTS REQUESTING AMENDMENTS TO DELETE USES IN CERTAIN PESTICIDE REGISTRATIONS

EPA
Compa- Company Name and Address
ny No.

000004 Bonide Products lnc.. 2 Wurz Ave.. Yorkville. NY 13495.
000572 Rockland Corp., 686 Passaic Ave., P.O. Box 809, west Caldwell, NJ 07007.
000707 Rohm and Haas Co., Agri. Chemical Registration Regulatory Affairs, Independence Mall West, Philadelphia, PA 19105.
031910 Alco Chemical DMsion, National Starch Chemical Co., 909 Mueller Dr., P.O. Box 5401, Chattanooga, TN 37406.
059639 Valent U.S.A. Corp., 1333 N. California Blvd., P.O. Box 5401, Walnut Creek, CA 94596.

II. Existing Stocks Provisions
The Agency has authorized registrants

to sell or distribute product under the
previously approved labeling for a
period of 18 months after approval of the
revision, unless other restrictions have
been imposed, as in special review
actions.

Dated: July 23, 1992.

Susan H. Wayland,
Acting Director, Office of Pesticide Programs.

[FR Doc. 92-18129 Filed 8-5--92; 8:45 am]
BILLING CODE 656o-6o-F

FEDERAL COMMUNICATIONS
COMMISSION

Public Information Collection
Requirement Submitted to Office of
Management and Budget for Review

July 27, 1992.
The Federal Communications

Commission has submitted the following
information collection requirement to
OMB for review and clearance under
the Paperwork Reduction Act of 1980 (44
U.S.C. 3507).

Copies of this submission may be
purchased from the Commission's copy
contractor, Downtown Copy Center,
1990 M Street NW, Suite 640,
Washington, DC 20036, (202) 452-1422.
for further information on this

* submission contact Judy Boley, Federal
Communications Commission, (202) 632-
7513, Persons wishing to comment on
this information collection should
contact Jonas Neihadt, Office of
Management and Budget, Room 3235

NEOB, Washington, DC 20503, (202) 395-
4814.
OMB Number: 3060-169.
Title: Section 43.51 and 43.53-Reports

and Records of Communications
Common Carriers and Certain
Affiliates.

Action: Extension of a currently
approved collection.

Respondents: Businesses or other for-
profit (including small businesses).

Frequency of Response: On occasion
reporting.

Estimated Annual Burden: 374
responses; 16.12 hours average burden
per response; 6,029 hours total annual
burden.

Needs and Uses: The reports required
by §§ 43.51 and 43.53 are the means
by which the FCC gathers information
concerning the activities of carriers
which it examines. In CC Docket No.
90-337, Regulation of International
Accounting Rates, the Commission,
among other things, amended
§ 43.51(a) and added a new § 43.51(d).
See OMB control number 3060-0454
for OMB-approved modifications.
Also, the Order on Reconsideration
issued in CC Docket No. 85-204,
clarified the distinction between
indirect and true transit traffic and
restored to rules § 43.53(a) the
exemption from filing requirements of
true transit traffic. The action taken in
the proceeding produces no significant
burden impact. The information
contained in these reports is used by
FCC to determine whether the
activities reported have affected or
are likely to affect adversely the
carrier's service to the public or

whether these activities result in
undue or unreasonable increases in
charge. If this information was not
reported, the FCC would not be able
to ascertain the impact of these
activities on the just and reasonable
rates as required by the
Communications Act.
Federal Communications Commission.

Donna R. Searcy,

Secretary.
[FR Doc. 92-18530 Filed 8-5-92; 8:45 am]
BILUNG CODE 6712-01-M

FEDERAL MARITIME COMMISSION

Tampa Port Authority/Eller &
Company, Inc.; Agreement(s) Flied

The Federal Maritime Commission
hereby gives notice of the filing of the
following agreement(s) pursuant to
section 5 of the Shipping Act of 1984.

Interested parties may inspect and
obtain a copy of each agreement at the
Washington, DC Office of the Federal
Maritime Commission, 1100 L Street,
NW., room 10325. Interested parties may
submit comments on each agreement to
the Secretary, Federal Maritime
Commission, Washington, DC 20573,
within 10 days after the date of the
Federal Register in which this notice
appears. The requirements for
comments are found in § 572.603 of title
46 of the Code of Federal Regulations.
Interested persons should consult this
section before communicating with the
Commission regarding a pending
agreement.
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Agreement No.: 224-003079-013.
Title: Tampa Port Authority/Eller &

Company, Inc. Terminal Lease
Agreement.

Parties:
The Tampa Port Authority

("Authority") Eller & Company, Inc.
Synopsis:
The Agreement sets forth payment

schedules wherein Eller will reimburse
the Authority for monies due as
provided for in the Agreement.

Agreement No.: 224-010825-007.
Title: Los Angeles/Evergreen Marine

Terminaf Agreement.
Parties:
City of Los Angeles ("Port") Evergreen

Marine Corporation (Taiwan), Ltd.
("Evergreen").

Synopsis: The amendment reflects a
change in Evergreen's corporate address
and an adjustment in the boundary line
of property Evergreen leases from the
Port. This adjustment does not change
the amount of land leased or the
compensation due.

Dated: July 31. 1992.
Ey Order of the Federal Maritime

Commission.
Joseph C. Polking,
Secretary.
[FR Doc. 92-18598 Filed b-5--92: 845 am]
BILLING CODE 730-41-1

Tampa Port Authority/Harborside
Refrigerated Services, Inc.;
Agreement(s) filed

The Federal Maritime Commission
hereby gives notice that the following
agreement(s) has been filed with the
Commission pursuant to section 15 of
the Shipping Act, 1916, and section 5 of
the Shipping Act of 1964.

Interested parties may inspect and
obtain a copy of each agreement at the
Washington, DC Office of the Federal
Maritime Commission, 1100 L Street.
NW., room 10325. Interested parties may
submit protests or comments on each
agreement to the Secretary, Federal
Maritime Commission, Washington, DC
20573, within 10 days after the date of
the Federal Register in which this notice
appears. The requirements for
comments and protests are found in
§ 560.6 and/or 572.603 of title 46 of the
Code of Federal Regulations. Interested
persons should consult this section
before communicating with the
Commission regarding a pending
agreement.

Any person filing a comment or
protest with the Commission shall at
the same time, deliver a copy of that
document to the person filing the
agreement at the address shown below.

Agreement No.: B44-002810--008
Title: Tampa Port Authority/

Harborside Refrigerated Services, Inc.
Terminal Agreement.

Parties: Tampa Port Authority
("TPA"), Harborside Refrigerated
Services, Inc., ("Harborside").

Filing Party: Harold E. Welch, Tampa
Port Authority. P.O. Box 2192, Tampa,
Florida 33801.

Synopsis: This modification provides
for payment schedules wherein
Harborside will reimburse TPA for
funds due under the lease agreement.

Dated: July 31.1992.
By Order of the Federal Maritime

Commission.
Joseph C. Polking,
Secretory.
[FR Doc. 92-18509 Filed 8-5-92; 8:45 amj
BILLING CODE 613-1-m

FEDERAL RESERVE SYSTEM

Agency Forms Under Review

July 31, 1992.

Background
Notice is hereby given of the

submission of proposed information
collection(s) to the Office of
Management and'Budget (OMB) for its
review and approval under the
Paperwork Reduction Act (Title 44
U.S.C. Chapter 35) and under OMB
regulations on Controlling Paperwork
Burdens on the Public (5 CFR part 1320).
A copy of the proposed information
collection(s) and supporting document.
is available from the agency clearance,
officer listed in the notice. Any
comments on the proposal should be
sent to the agency clearance officer and
to the OMB desk officer listed in the
notice.
DATE: Comments are welcome and
should be submitted on or before
September 8 1992.
FOR FURTHER INFORMATION CONTACT:

Federal Reserve Board Clearance
Officer-Mary M. McLaughlin-
Division of Research and Statistics.
Board of Governors of the Federal
Reserve System. Washington, DC
20551 (20Z-452-3829)

OMB Desk Officer--Gary Waxman-
Office of Information and Regulatory
Affairs, Office of Management and
Budget. New Executive Office
Building. room 3208, Washington, DC
20503 (202-395-7340)
Request for 0MB epproval to extend

without revision the followin5 report:
1. Report title: Report on Indetedoes

of Executive Officers and Principal

Shareholders and their Related Interests
to Correspondent Banks.

Agency form number: FFIEC 004.
OMB Docket number. 7100-0034.
Frequency: Annually (for the report).

quarterly and on ocasion (for
recordkeeping and disclosure
requirements).

Reporters: Executive officers and
principal shareholders of member
banks.

Annual reporting hours: 6,255.
Estimated average hours per

response: 1.27 hours (1 hour of reporting
burden, 2.35 hours of recordkeeping
burden)

Number of respondents: 4,925 (3,940
executive officers and principal
shareholders filing the report, 985 state
member banks fulfilling the
recordkeeping burden)

Small businesses are affected.
General description of report: This

information collection is mandatory [12
U.S.C. 1972(2)(G); and 12 U.S.C. 375(a)
(6) and (10, and J 375(b)(7)] and is given
confidential treatment 112 CFR 215.22(d);
and 5 U.S.C. 552(b) (4) and (6)].

Abstract Executive officers and'
principal shareholders of member banks
who are indebted to correspondent
banks must file the FFIEC 004 report on
such indebtedness to them or their
related interests. State member banks
are required to retain these reports for a
period of three years.

Board of Governors of the Federal Reserve
System. July 31. 192.
William W. Wiles,
Secretary of the Board.
[FR Doc. 92-18 38 Filed 8-5-02; 8:45 aml
BILLNG CODE 6k10--U

Credit Commercial do France, S.A.;
Applications to Engage de novo In
Permissible NonbankIng Activities

The companies listed in this notice
have filed an application under §
225.23(a)(1) of the Board's Regulation Y
(12 CFR 225.23aa)(1)) for the Board's
approval under section 4(c)(8) of the
Bank Holding Company Act (12 U.S.C.
1843(c)(8)) and § 225.21(a) of Regulation
Y (12 CFR 225.21(a)) to commence or to
engage de novo. either directly or
through a subsidiary, in a nonbanking
activity that is listed in 1 225.25 of
Regulation Y as closely related to
banking and permissible for bank
holding companies. Unless otherwise
noted, such activities will be conducted
throughout the United Stotes.

Each application is available for
immediate inspection at the Federal
Reserve Bank indicated. Once the
application has been acceped for
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processing, it will also be available for
inspection at the offices of the Board of
Governors. Interested persons may
express their views in writing on the
question whether consummation of the
proposal can "reasonably be expected
to produce benefits to the public, such
as greater convenience, increased
competition, or gains in efficiency, that
outweigh possible adverse effects, such
as undue concentration of resources,
decreased or unfair competition,
conflicts of interests, or unsound
banking practices." Any request for a
hearing on this questipn must be
accompanied by a statement of the
reasons a written presentation would
not suffice in lieu of a hearing,
identifying specifically any questions of
fact that are in dispute, summarizing the
evidence that would be presented at a
hearing, and indicating how the party
commenting would be aggrieved by
approval of the proposal.

Unless otherwise noted, comments
regarding the applications must be
received at the Reserve Bank indicated
or the offices of the Board of Governors
not later than August 31, 1992.

A. Federal Reserve Bank of New York
(William L. Rutledge, Vice President] 33
Liberty Street, New York, New York
10045:

1. Credit Commercial de France, S.A.,
Paris, France; to engage de nova through
its subsidiary, CCF - Mellon Partners,
Pittsburgh, Pennsylvania, in acting as an
investment or financial adviser pursuant
to § 225.25(b)(4) of the Board's
Regulation Y. These activities will be
conducted worldwide.

B. Federal Reserve Bank of Kansas
City (John E. Yorke, Senior Vice
President) 925 Grand Avenue, Kansas
City, Missouri 64198:

1. Central Banking Group, Inc.,
Oklahoma City, Oklahoma; to engage de
nova through its subsidiary, Central
Financial Life Insurance Company,
Phoenix, Arizona, in underwriting, as
reinsurer, credit life and credit disability
insurance which is directly related to
extensions of credit by the credit
extending affiliates of Central Banking
Group, Inc. pursuant to § 225.25(b)(8)(i)
of the Board's Regulation Y.

Board of Governors of the Federal Reserve
System, July 31,1992.

Jennifer J. Johnson,
Associate Secretary of the Board.
[FR Doc. 92-18637 Filed 8-5-92; 8:45 am]

BILUNG CODE 621 1-F

First Bank System, Inc., et at.;
Acquisitions of Companies Engaged In
Permissible Nonbanking Activities

The organizations listed in this notice
have applied under § 225.23(a)12) or If)
of the Board's Regulation Y (12 CFR
225.23(a)(2) or (f)) for the Board's
approval under section.4(c){8) of the
Bank Holding Company Act (12 U.S.C.
1843(c)(8)) and § 225.21(a) of Regulation
Y (12 CFR 225.21(a)) to acquire or
control voting securities or assets of a
company engaged in a nonbanking
activity that is listed in § 225.25 of
Regulation Y as closely related to
banking and permissible for bank
holding companies. Unless otherwise
noted, such activities will be conducted
throughout the United States.

Each application is available for
immediate inspection at the Federal
Reserve Bank indicated. Once the
application has been accepted for
processing, it will also be available for
inspection at the offices of the Board of
Governors. Interested persons may
express their views in writing on the
question whether consummation of the
proposal can "reasonably be expected
to produce benefits to the public, such
as greater convenience, increased
competition, or gains in efficiency, that
outweigh possible adverse effects, such
as undue concentration of resources,
decreased or unfair competition,
conflicts of interests, or unsound
banking practices." Any request for a
hearing on this question must be
accompanied by a statement of the
reasons a written presentation would
not suffice in lieu of a hearing,
identifying specifically any questions of
fact that are in dispute, summarizing the
evidence that would be presented at a
hearing, and indicating how the party
commenting would be aggrieved by
approval of the proposal.

Unless otherwise noted, comments
regarding each of these applications
must be received at the Reserve Bank
indicated for the application or the
offices of the Board of Governors not
later than August 31, 1992.

A. Federal Reserve Bank of
Minneapolis (James M. Lyon, Vice
President) 250 Marquette Avenue,
Minneapolis, Minnesota 55480:

1. First Bank System, Inc.,
Minneapolis, Minnesota; and Central
Bancorporation, Inc., Denver, Colorado;
to acquire Western Capital Investment
Corporation, Denver, Colorado, and
thereby engage in operating a savings
association pursuant to. j 225.25(b)(9);
and general insurance agency activities
pursuant to § 225.25(b)(8)(vii) of the
Board's Regulation Y. These activities

will be conducted in the State of
Colorado.

Board of Governors of the Federml Feserxe
System, July 31,1992.
Jennifer I. Johnson,
Associate Secretary of the Board.
JFR Doc. 92-18638 Filed 8-5-92; 8:45 san]
BILUNG CODE 6210-01-F

Southwest Bancshares, Inc., et at.;
Formations of; Acquisitions by; and
Mergers of Bank Holding Companies

The companies listed in this notice
have applied for the Board's approval
under section 3 of the Bank Holding
Company Act (12 U.S.C. 1842) and §
225.14 of the Board's Regulation Y (12
CFR 225.14) to become a bank holding
company or to acquire a bank or bank
holding company. The factors that are
considered in acting on the applications
are set forth in section 31c) of the Act (12
U.S.C. 1842(c)).

Each application is available for
immediate inspection at the Federal
Reserve Bank indicated. Once the
application has been accepted for
processing, it will also be available for
inspection at the offices of the Board of
Governors. Interested persons may
express their views in writing to the
Reserve Bank or to the offices of the
Board of Governors. Any comment on
an application that requests a hearing
must include a statement of why a
written presentation would not suffice in
lieu of a hearing, identifying specifically
any questions of fact that are in dispute
and summarizing the evidence that
would be presented at a hearing.

Unless otherwise noted, comments
regarding each of these applications
must be received not later than August
31, 1992.

A. Federal Reserve Bank of St. Louis
(Randall C. Sumner, Vice President) 431
Locust Street, St. Louis, Missouri 63166:

1. Southwest Bancshares, Inc.,
Trumann, Arkansas; to acquire 100
percent of the voting shares of Caraway
Bancshares, Inc., Caraway, Arkansas,
and thereby indirectly acquire Caraway
Bank, Caraway, Arkansas.

B. Federal Reserve Bank of
Minneapolis (James M. Lyon, Vice
President) 250 Marquette Avenue,
Minneapolis, Minnesota 55480:

1. Community First Bankshores, Inc.,
Fargo, North Dakota; to merge with
Worthington Bancshares, Inc.,
Worthington, Minnesota, and thereby
indirectly acquire First National Bank in
Worthington, Worthington, Minnesota.

C. Federal Reserve Bank of Dallas (W.
Arthur Tribble, Vice President) 400
South Akard Street, Dallas, Texas 75222:
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1. Western Bancshareso Inc., Van
Horn, Texas; to acquire 74.63 percent of
the voting shares of Coahoma State
Bank. Coahoma, Texas.

Board of Governors of the Federal Reserve
System, July 31, 1992.
Jennifer i. Johnson.
Associate Secretary of the Board.
(FR Doc. 92-18639 Filed 8-5-92: 8:45 am]

LALJING CODE 621-01-F

GENERAL SERVICES

ADMINISTRATION

Public Buildings Service

Proposed Border Station, Located
East of Calexico, CA; Intent To Prepare
an Environmental Impact Statement

The General Services Administration
(GSA) hereby gives notice that it intends
to prepare an Environmental Impact
Statement (EIS) in accordance with the
National Environmental Policy Act
(NEPA) for the proposed border station.
located east of Calexico, California. The
EIS will evaluate the proposed project.
the no-action alternative, and expansion
of the existing port of entry in Calexico.
Scoping will be accomplished by
correspondence and through a public
scoping meeting with interested persons.
organizations, and federal, state and
local agencies.

Written comments on the scope of
alternatives and potential impacts
should be addressed to the GSA's EIS
contractor. Environmental Science
Associates, Inc.. at the following
address: 4221 Wilshire Blvd., suite 480,
Los Angeles, California 90010-3512.

Written comments should be sent to
Environmental Science Associates by
August 19. 1992. Comments will also be
accepted at a public scoping meeting to
be held on August 12, 1992, at the
location indicated below.

Comments and suggestions will be
solicited at a public scoping meeting to
be held at: El Centro Community Center.
375 South First Street. El Centro,
California 92243.

The meeting will be held on August
12. 1992. in two sessions: from 2 p.m. to 4
p.m.. and from 7 p.m. to 9 p.m. during
which time interested parties can
discuss and comment on the proposed
project. All comments received during
the meeting will be made part of the
administrative record for the EIS and
will be evaluated as part of the scoping
process.

For further information contact Mr. Al
Liu. General Services Administration,
Public Buildings Service, Planning Staff
(9PL), 525 Market Street, San Francisco.
California 94105 (415) 744-5252.

GSA will prepare an EIS on a
proposal to design and construct a new
border station to be located
approximately six miles east of the city
of Calexico, California. The scoping
process will determine the scope of
issues to be addressed in the EIS and to
identify the significant issues related to
the proposed project. Scoping will be
conducted in a manner consistent with
NEPA guidelines. GSA will serve as
lead agency for the preparation of the
EIS.

GSA invites interested individuals,
organizations, and federal, state and
local agencies to participate in defining
the reasonable alternatives to be
evaluated in the EIS and in identifying
any significant socialpconomic. or
environmental issues related to the
alternatives. Scoping comments can be
made verbally at the public scoping
meeting or in writing as mentioned
above. During scoping, comments should
focus on identifying specific impacts to
be evaluated and suggesting alternatives
that minimize adverse impacts while.
achieving similar objectives. Comments
may also identify issues which are not
significant or which have been covered
by a prior environmental review.
Scoping should be limited to
commenting on-alternatives and'not
commenting on preferences. There will
be an opportunity to comrment on
preferences after the Draft EIS is.
completed.

If you wish to be placed on the
mailing list to receive further
information during the EIS process.
please contact Environmental Science
Associates or GSA at the address listed
above.

The project purpose is to design and
construct a new border station in the
vicinity of Calexico, California to
accommodate the increasing traffic
flows at the existing commercial import
and export facility and border station in
downtown Calexico.

The project is a coordinated effort
between the governments of U.S. and
Mexico to help facilitate trade and
commerce between the two countries. In
response to an initial site proposal from
Mexico. an interagency team was
formed in 1989 by GSA, U.S. Customs
Service. Immigration and Naturalization
Service. U.S. Department of Agriculture
International Boundary and Water
Commission, and assisted by the
California Department of
Transportation, to investigate potential
sites for a new border station in the area
east of Calexico. The survey identified
four broad areas which appeared to be
feasible and the results were provided
to Mexico. In 1991, Mexico proposed a
site in Mexicali, opposite an area called

Zone Four in the U.S. survey, that was
approximately six miles east of the city
of Calexico. The U.S. and Mexican
government exchanged diplomatic notes
to establish the initial site agreement.

GSA proposes to construct the new
border station on an 83-acre site
bordered on the south by the All
American Canal and on the east by the
South Alamo Canal. The proposed
design includes 12 primary lanes, 36
secondary inspection spaces, a 100-truck
dock. five buildings totalling 75,000
square feet, 185,000 square feet of
primary and secondary commercial and
noncommercial inspection canopies, and
the construction of a clear span bridge
across the All American Canal. The site
plan provides for future expansion of the
facilities.

GSA will evaluate all significant
environmental, social, and economic
impacts of the alternatives to be
analyzed in the EIS. Impacts anticipated
include, but are not limited to, changes
in land use. induced growth, changes in
traffic patterns, changes to the natural
environment, noise, historic resources,
and air quality. The impacts will be
evaluated and measures to mitigate
significant adverse impacts will be
addressed.

The Draft EIS will be prepared based
upon the scoping fforts..After its
publication. theDraft HIS will be.
available forpublic an l agency review
and comment. A Final EIS willrbe
prepared that addresses the comments
on the Draft EIS:

Dated- July 30, 1992.
Edwin W. Thomas,
Regional Administrator (9A).
[FR Doc. 92-18601 Filed 8-5-92; 8:45 am]
SILUNG COOE 6620-23-M

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of the Assistant Secretary for
Community Planning and
Development.

(Docket No. N-92-3369; FR-3180-N-031

Notice of Deadline Extension; FY 1991
and 1992 Fund Availability; Commuhity
Development Block Grant Program for
Indian Tribes and Alaskan Native
Villages

AGENCY: Office of the Assistant
Secretary for Community Planning
Development, HUD.
ACTION: Notice of deadline extension.

SUMMARY: HUD is extending the
application deadline for the Community
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Development Block Grant Program for
Indian Tribes and Alaskan Native
Villages (ICDBG), for Fiscal Years 1991
and 1992, for those applicants who were
adversely affected in their application
preparation as a result of floods that
took place in Supai Canyon in Arizona
following the heavy rainfall of July 24-
25, 1992. Today's document extends the
deadline to August 13, 1991.
DATES: For qualified applicants, the
application deadline is extended to
August 13, 1992.
FOR FURTHER IFORMATION CONTACT
Stephen M. Rhodeside, State and Small
Cities Division, Office of Block Grant
Assistance, Office of Community
Planning and Development, Department
of HUE), roorn 7184, 451 Seventh Street,
SW., Washington, DC 20410, telephone
(202) 70&-1322. To provide service for
persons who are hearing or speech-
impaired, this number may be reached
via TDD by dialing the Federal
Information Relay Service on 1-800-877-
TDDY, 1-80O-7Vl-8339, or 202-708-9300.
(Telephone numbers, other than "O00'
TDD numbers, are not toll-free.)
SUPPLEMENTARW INFORMATION, on April
7, 192, HUD published a Notice of Fund
Availability announcing the availability
of funds for the ICDBG Program for
Indian Tribes and Alaskan Native
Villages for Fiscal Years 1991 and 1992
(57 FR 11852). In today's notice, HUD is
extending the application deadline, but
solely for those applicants who were
adversely affected in their preparation
of applications as a result of the flood
that took place in Supai Canyon in
Arizona following the heavy rainfall of
July 24-25, 1992. For those applicants
who qualify, the application deadline is
being extended to August 13, 1992. No
additional extensions of time for
applications for the ICDBG program are
anticipated. An applicant may qualify
for an extension of the application
deadline if:

(a) The applicant submits a signed
statement with its application,
describing the reasons which justify a
delayed submission pursuant to this
Notice: and

(B) HUD determines that the signed
statement adequately demonstrates that
the applicants ability to prepare or
submit the ICDBG application was
substantially impaired as a result of the
floods that took place in Supai Canyon
in Arizona following the heavy rainfall
of July 24-25, 1992.

If HUD approves the certification, the
application will be accepted for review.
A qualified applicant may submit such

an application, or may revise and
resubmit a previously submitted
application, as long as the application is
postmarked by no later than midnight
August 13,1992 or received by the Office
of Indian Programs, Region IX. CPD
Division, Two Arizona Center, suite
1650, 400 N. Fifth Street, Phoenix,
Arizona 85004-2361, by August 13, 1992.
All submission requirements other than
the date by which the applications must
be received remain unaffected by this
Notice.

Dated: August 3, 1992.
Grady 1. Norris,
Assistant General Counsel for Regulations.
[FR Doc. 92-1888 Filed 8-5-02; 8:45 am]
BILLING COOE 421-2i

[Docket No. N-92-3440; FR-3294-C-021

Announcement of Allocations for
Housing Opportunitles for Persons
With AIDS; Correction

AGENCY: Office of the Assistant
Secretary for Community Planning and
Development, HUD.

ACTION: Notice; correction.

SUMMARY: This notice corrects the list of
eligible metropolitan areas (EMAs)
contained in the announcement of
availability of funding for the Housing
Opportunities for Persons with AIDS
program. The list of EMAs listed the
Community Development Block Grant
communities within each eligible
metropolitan area that may participate
in selecting the community to be the
designated "applicant" for the area. For
the San Juan, Puerto Rico metropolitan
area, one community was inadvertently
omitted from the list. This correction
does not affect the amount of the
allocations listed for that EMA or for the
Commonwealth of Puerto Rico.

Accordingly, in FR Doc. 92-16790,
published in the Federal Register on July
20, 1992( 57 FR 32124), the Department
corrects the chart on page 32128 by
adding, after the line beginning "Trujillo
Alto Municipio", a line that reads:

Vega Baia Municipio ............... 55,987 ..............

Dated: July 30,1992.
Grady J. Norris,
Assistant General Counsel for Regulations
[FR Doc. 92-18604 Filed a-5-= 8A5 am]
BILLING CODE 4216-2-

DEPARTMENT OF THE INTERIOR

Bureau of Land Management

[NV-030-92-4333-111

Temporary Closures of Pubitc Lands:
Nevada

AGENCY: Bureau of Land Management.
Interior Department.
ACTION? Notice.

SUMMARY: The Carson City District
Manager announces the temporary
closure of selected public lands during
the official running of two competitive
off-road vehicle events. This action is
being taken to provide for public safety
and protect adjacent resources. The
following events are inchided in this
notice.

September a, 19%2 Valley Off-Road Racing
Association

Yerington 250-Permit Number NV-85116--92-
05

October 3, 1992-High Sierra Motorcycle
Club

Carson Valley Qualifier-Pemit Number
NV-03516-"2-1.5

FOR FURTHER INFORMATION CONTACT.
Fran Hull, Walker Area Recreation
Planner, Carson City District, Bureau of
Land Management, 1535 Hot Springs
Road, Suite 300, Carson City, Nevada
89706, Telephone: (702) 885-0000
SUPPLEMENTARY INFORMATION: A map of
each closure may be obtained from Fran
Hull at the contact address. Each
permittee is required to clearly mark
and monitor the event route during the
closure period. Specific information on
each event is as follows:

Spectators shall remain in safe
locations as directed by event officials
and BLM personnel during the conduct
of both events. All vehicles not
participating in the event shall maintain
a maximum speed of 10 MPH within
designated spectator and pit areas.

1. Valley Off-Road Racing Association
Yerington 250 Off-Road Race-Permit
Number NV-03516-92-05. This event is
located on roads and washes near
Yerington, Nevada in Douglas and Lyon
Counties, within T12N R24E; T13N R24E;
T14N R24E; T13N R25E. Bureau Lands to
be closed include existing roads and
washes identified on the ground as the
1992 Yerington 250 Off-Road Race and
Bureau Lands within 500 feet of either
side except at designated pit and
spectator areas. This closure will be in
effect from 8 a.m. until midnight on
September 6, 1992.
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2. High Sierra Motorcycle Club Carson
Valley Qualifier-Permit Number NV-
03516-92-15. This event is located on
roads and trails near Gardnerville,
Carson City and Dayton, Nevada in
Douglas, Carson City and Lyon Counties
within T13N R20E; T13N R21E; T14N
R20E; T14N R21E; T14N R22E; T15N
R20E; T15N R21E; T15N R2ZE: T16N
R21E; T16N R22E. The Bureau Lands to
be closed to the public include existing
roads and trails identified on the ground
as the 1992 Carson Valley Qualifier
(Brunswick Canyon Road will be closed
to through traffic, Sunrise Pass Road
will have traffic regulated) and Bureau
Lands within 500 feet of either side
except at designated pit and spectator
areas. This closure will be in effect from
7 a.m. until 8 p.m October 3, 1992.

Dated: July 22.1992.
James W. Elliott,
District Manager.
[FR Doc. 92-18694 Filed 8-5-92; 8:45 ami
SIu.NG CODE 4310- U

[AZ-020-02-4212-11; AZA-246521

Realty Action; Recreation and Public
Purposes (R&PP) Act Classification.
Mohave County, AZ

AGENCY: Bureau of Land Management.
Interior.
ACTIO. Notice of realty action.
recreation and public purpose lease/
conveyance.

SUMMARY: The following public lands in
Mohave County. Arizona have been
examined and found suitable for
classification for lease or conveyance to
the Golden Valley Chamber of
Commerce under the provisions of the
Recreation and Public Purposes Act, as
amended (43 U.S.C. 869 et seq.). The
Golden Valley Chamber of Commerce
proposes to use the lands for Chamber
of Commerce headquarters.

Gila and Salt River Base and Meridian,
Mohave County, Arizona
Township 21 North, Range 18 West

Sec. 8 SSEY4SEV4NEY4NEV4.
Comprising 1.25 acres, more or less.

The lands are not needed for Federal
purposes. Lease or conveyance is
consistent with current BLM land use
planning and would be in the public
interest.

The lease/patent, when issued, will be
subject to the following terms.
conditions, and reservations:
1. Provisions of the Recreation and

Public Purpose Act and to all
applicable regulations of the Secretary,
of the Interior.

2. A right-of-way for ditches and canals

constructed by the authority of the
United States.

3. All minerals shall be reserved to the
United States, together with the right
to prospect for, mine, and remove the
minerals.

4. Those rights for road purposes
granted to the Mohave County Board
of Supervisors by Permit No. AZA-
17931 for Verde Road.
Detailed information concerning this

action is available for review at the
office of the Bureau of Land
Management. Kingman Resource Area,
2475 Beverly Avenue, Kingman, Arizona

Upon publication of this notice in the
Federal Register, the lands will be
segregated from all other forms or
appropriation under the, public land
laws. including the general mining laws,
except for lease or conveyance under
the Recreation and Public Purpose Act
and leasing under the mineral leasing
laws.

For a period of 45 days from the date
of publication of this notice, interested
persons may submit comments
regarding the proposed lease/
conveyance or classification of the lands
to the District Manager, Phoenix District
Office. 2015 West Deer Valley Road,
Phoenix, Arizona 85027. Any adverse
comments will be reviewed by the State
Director. In the absence of any adverse
comments, the classification will
become effective 60 days from the date
of publication of this notice.
. Dated: July 28, 1992.
David J. Miller,
Associate District Manager.
[FR Doc. 92-18665 Filed 8-5-92: 8:45 aml
BILLNG CODE 4310-32-

[UT-040-02-4212-14; UTU-677781
Realty Action

AGENCY: Bureau of Land Management,
Interior
ACTION: Notice..

SUMMARY: The Bureau of Land
Management is proposing to sell, under
section 203 of the Federal Land Policy
and Management Act of 1976, public
land described as Salt Lake Meridian. T.
29 S.. R. 7 W.. sec. 5. SEV4SEY SEY,.
containing 10 acres located in Beaver
County. Utah. Because of the location in
relation to other private land and the
past history of use, the land will be sold
by direct sale to Frank and Freida H.
Harris at the appraised fair market
value of $2.500. The purpose of the sale
is to dispose of land which, because of
its location and other characteristics is
difficult and uneconomic to manage as
part of the public lands and is not
suitable for management by another
Federal department or agency.

DATES: Comments must be submitted on
or before September 21, 1992. The sale
will be conducted no sooner than
October 5. 1992.
ADDRESSES: All comments concerning
this proposed sale should be addressed
to Gordon Staker, District Manager.
Cedar City District, 176 East D.L.
Sargent Drive, Cedar City, Utah 84720.
FOR FURTHER INFORMATION CONTACT:
Arthur L. Tait, Area Manager, at 365
South Main, Cedar City, Utah 84720
(801) 586-2458.
SUPPLEMENTARY INFORMATION: The
lands described are hereby segregated
from all forms of appropriation under
the public land laws, including the
mining laws. pending'disposition of this
action or on May 3, 1993, whichever
occurs first. Only the surface estate will
be sold. The patent, when issued will
contain a reservation for all minerals to
the United States, together with the right
to prospect for, mine and remove the
minerals. There will also be reserved to
the United States a right-of-way for
ditches Or canals constructed by the
authority of the United States. In the
absence of timely objections, this
proposal shall become the final

determination of the Department of the
Interior.

Dated: July 23,19Q2,
Ron Montagno,
Associate District Manager.
[FR Doc. 92-18063 Filed 8-5-92; 8:45 aml
BILLING COE 4310-0.0-

[OR-1 10-4310-33-6350-08; G2-331]

Notice of Availability: Draft RMP/EIS;
Medford District, OR

AGENCY: Bureau of Land Management.
Medford District Office, Interior.
ACTION: Notice of Availability of Draft
Resource Management Plan/
Environmental Impact Statement for the
Medford District, Oregon.

SUMMARY. Pursuant to section 102(2)(c)
of the National Environmental Policy
Act of 1970, section 202() of the Federal
Land Policy and Management Act of
1970, and 43 CFR part 1610, a Draft
Resource Management Plan/
Environmental Impact Statement
(DRMP/EIS) for the Medford District,
Oregon, has been prepared and is
available for review and comment. The
Draft RMP/EIS describes and analyzes
future options for managing
approximately 866300 acres of mostly
forested public land and 4,670 acres of
nonfederal surfece ownership with
federal mineral estate administered by
the Bureau of Land Management (BLM)
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in Jackson, Josephine, Douglas, Curry,
and Coos counties in southwestern
Oregon.

Decisions generated during this
planning process will supersede land
use planning guidance presented in the
Josephine and Jackson/Klamath
Management Framework Plans (MFPs)
as amended.

Copies of the Draft RMP/EIS or a
summary of it may be obtained from the
Medford District Office. Public reading
copies will be available for review at
the public libraries in Applegate,
Ashland, Central Point, Coos Bay, Eagle
Point, Jacksonville, Phoenix, Rogue
Community College, Rogue River, Ruch,
Shady Cove, Southern Oregon State
College, Talent, and White City and at
the Jackson, Josephine, Douglas, Curry,
and Coos counties office buildings, all
government document depository
libraries, and at the following BLM
locations-
Office of External Affairs, Main Interior

Building, room 5600, 18th and C
Streets, NW., Washington, DC.

Public Room, Oregon State Office, 1300
N.E. 44th Avenue, Portland, Oregon
97208.

Bureau of Land Management, Medfnrd
District Office, 3040 Biddle Road,
Medford, Oregon 97504.

All other BLM offices in western
Oregon.
Open houses with opportunities to

discuss the Draft RMP/EIS will be held
at the Medford District Office and other
locations in southwestern Oregon. The
dates, times, and locations will be
announced in a separate mailer as well
as in the local news media.
DATES: Written comments on the Draft
RMP/EIS must be submitted or

postmarked no later than December 21,
1992.
ADDRESSES: Written comments should
be addressed to Dave Jones, District
Manager, Bureau of Land Management,
Medford District, 3040 Biddle Road,
Medford, Oregon 97504.
FOR FURTHER INFORMATION CONTACT:
Gretchen Lloyd, RMP Team Leader,
Medford District Office; Phone (503)
770-2200.
SUPPLEMENTARY INFORMATION. The
Draft RMP/EIS describes and analyzes
seven alternatives to address the
following issues: (1) Timber production
practices; (2 & 3 Old growth forests sad
habitat diversity; (4) Threatened and
endangered (and other special status)
species habitat (including habitat for the
northern spotted owl); (5) Special areas;
(6} Visual resources; (7 & 8) Stream/
riparian/water quality; (9) Recreation
resources; (9a) Wild and scenic rivers;
(10) Land tenure; and (11) Rural
interface area management.

In BIMs Preferred Alternative, water
quality woutld be maintained or
improved primarily by a combination of
best management practices and
exclusion of selected areas from
planned timber harvesL Particularly
important exclusion areas would be the
riparian zvnes of perennial streams and
other streams that sustain fish.

Appioximalty 207,000 acres would be
managed to maintain and streandtew a
system of old growth emphasis areas.
which is expected to increase the
amount of old growth stands in the
planning area from 102.000 acres to
194,000 acres over the next 100 years.

About 125,300 acres would be
managed for timber production,
including 256400 acres managed under

substantia) restrictions to protect or
enhance other resource values. The
annual allowable timber sale quantity
would be 18 mill, ion cubic feet (105
mmbo, To contribute to biological
diveraty, standing trees, snags, and
down, dead woody material would be
retained.

In addition to protecting listed or
proposed threatened and endangered
species as required by the Endangered
Species Act, BLM would manage
habitats of federal candidate, state
listed, and Bureau-sensitive species to
maintain their populations at a level that
would help prevent listing of the species.

Management would provide for a
wide variety of recreation opportunities
with particular emphasis on
enhancement of opportunities for water-
based recreation.

Five stretches of river covering about
24 miles would be found suitable for
designation under the Wild and Scenic
River Act. Approximately 200 other
miles of river found eligible for
designation and studied by BLM would
be found not suitable for designation.

Most BLM-admninistered lands would
remain available for leasing of oil and
gas and geoiermal resources Only
aboW 22,30 acres would be closed to
leasing. Most BLM-administered laide
would also remain available for location
of mining caimfs, with only 37,600 acres
closed.

The RMP/EIS proposes contiring the
designation of all five existing areas of
critical environmental concern (ACEP,
three existing environmental education
areas ( EAsj, and designation of ZZ new
ACECs and one new EEA. The Preferred
Alternative would designate or
redesignate the following ACECs with
the noted restrictions.

Restficions,
ACEC Minoc n

Rights-of-way Timber howest ORV use Mining location

Existing: ACECs
Eight Dollar Mountain ............................................................................... R P R R R
King Mountain Rock Garden . .... . ............. R P P R R
Tle ............ P P P R P
Brewer Spruce ................................................................................... P P P R P
W oodcock Bog .............................................................................................. P P P P

Nw ACECs
Bob Creek. ................ R P R R R
Crooks Creek .. ............................. ..... .......... R P R R R
Franch Flat ............................. ... ....... . R P R R R
Hole-in-The Rock ................ ....... .... R P R R, R

.:- -ft0 0 0

on, Creek
.Innn,, Cr ak
Mon Praie. ........ .............. .. . FtM oon Prairie ...... .................... ................ ........................... ....... ...... . . R

Pilot Rock ..................................................... . . ... ............. R
Pov" Flat ................................................................... ............................. R

Sterling Mine Dith . .. ............................ R
Tin Cup ............ ...... ................... ...... R
Brewer Spruce Enlargemen .................. ... .................. . P
Grayback Glade ..................................................................................... P
Hollop Ce............................ ... . . ......... P

.................... ............................................................. ...........

........... ....... .......... ............ ..........
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Rosbtlons
A r-Minerat

Riv o~maw wauter haest ORV w I w

LookLake . . ... ... .... ... . .. .. ................................ P p p F1 IP

North Fork Silver ., .e . .. . .. ... .. ................................ ... p i P P Ft rO t .......... . . ............... ........... P P P P

Or e gon , . . ............................................................................... P P P R P
Pipe Po p p P. . ....... .. ......................................... P P p R P
Round Top ........................................ P P P IR P
ScoCwith msl...t. P P P Ff I

R =Use allowed wfh restrictlons
P =Use- peribited

There were 12 potential ACEC areas
identified that met the BELM'a ACEC
criteria of relevance and importance
that are not included in the Preferred
Alternative. They include: Bill Creek,
Cedars of Beaver Creek, Dakubetede,
Enchanted Forest, Flounce Rock twhich
was designated aTr EFA), Larkspur, Lfttle
Hyalt, Pacific Crest Trail, Rock Creek,
Rogue River, Siskiyou Mountain Natural
Area, and Williams Watershed. Two
other areas [Section Six and Slide
Creek) nominated for potential ACEC
designation did not meet the relevance
and importance criteria.

This Notice meets the requirements of
43 CFR 1610.7-2 for designation of
ACECs and the requirements of the final
revised Department of the interior/
Department of Agriculture Guidelines
for Eligibifty, Ciasaffication, and
Management of Rivers (FR VoL 47, No.
173, pg. 39454).

Dated Jtuly 31, 192.
David A. Jones,
Medford District Mager.
[FR D c. 92-183 Filed 8--2; BAS am]
BILLING Cam 4.U-W'4

[NV-940-02-4212-221

Filing of Plat o# Surve, Nevada

Dated: July 24, 1992.
AGENCY: Bureau of Land Management.
Interior.
ACTION: Notice.

SUMMARY, The purpose of this notice is
to inform the public and interested State
and local government officials of the
latest filing of Plat of Survey in Nevada.
EFFECTIVE DATE: Filing was effective at
10 &~m. on July 13, 1292.
FOR FURTHER INFORlATON COUTACr
John S. Parrish, Chief. Branch of
Cadastraf Survey, Bureau of Land
Management (BLM). Nevada State
Office, 850 Harvard Way, P.O. Box
12000. Reno, Nevada 99520.720-785-
6543.
SUPPLEMENTAnY INFORM eTIN" The Plat
of Survey of lands described below was

officially filed at the Nevada State
Office, Reno, Nevada on July 13, Mon

Mount Diablo Meridiale, Nvada
T. 40 N., R 55L-SEppleetal PWo of

Sectn 3.
T. 42 N., R 60 E.-Supplemental Plat of

Section &
T. 32 N., R 84 H.---%pIpemStW Pt of

Sectin 18,
T. 33 N., R L.-Supplementab Pt of

Sectien 7.

These surveys were accepted June 2,
IM, md were executed to meet certan
administrative needs of the Bureen of
Land Manageente.

The above-listed surveys are now
basic recrd for describing the linds for
all authorized ptroposes. This survey wil
be placed in the open fles in the ]AM
Nevada State Office and wilt be
available to the public a matter of
information. Copies of the survey and
related field notes may be fumnished to
the public upon payment of the
appropriate fees.
Roberts G. Steo*
Deputy State Director, ibork
[FR Doc. 92--80 Filed "-f; &.46 am)
BILLING CODE 43104.C-M

[NV-040-02-4212-221

Filing of Plat of Survey; Nevada

Dated. July 24 , 90.
AGENCY: Bureau of Land manaeSnent
Interior.
ACTInO: Notice.

SUM vW: The ppose of thi. notice is
to hthum the public and hotrestd State
and local government officials of the
latest filing of Plat of Svrvey in Nkvad.
EFFECTIVE DATL o Filing was effective at
10 a.m. on July10. 1992.
FOR FURTHER INFORMATION COUTACMY
John S. Pa riak C" lBranch f
Cadastral Survey, Bureau of Land
Management B LM). Nevada State
Office. OW Havad Way. P.O. Box
12000, Ren, Nevada 62W. M-&-
6543.

suWmE&uMrwf wFewATom Tin Pltt
of Survey of lands described below was
officially filed at the Nevada Stat
Office. Rene. Nevada am July A I

Mount DMablo feridian. Nevada
T. 42 N. R. 62 K--Supplemeatal Plat of

Section 34.
This survey was accepted ju 1.. 192, Mand

was executed to meet certain administrative
needs of the Bureau of Land Management.

The above-listed mvey is t he
basic record for descsibing the lan* for
all authorized purposes. This suray will
be placed in the open files in the BLM
Nevada Stab Office and wl be
availaMe to the plhic a mtts of
infomationa. Copies of the survey and
related field nesn may be forhised tD
the public upon payment of the
applOpliate lees.
Roa Q Sesl%
DbyWtal. 1kncfw Mvwh
[R Oe. V9-M Ned &-92- M nam!

iK.Um coE 4rIBO-4

DEPARTMENT OF JUSTICE

Drug Enforcement Administration

Importation of Controlled Substamoee
Applicatk

Pursuant to section 1008 of the
Controlled Substances Import and
Export Act (21 U.S.C. 958(), the
Attorney General shaf, prior to issuing
a registration under this Section to a
bulk manufactures oa l,a coatelled
substance in Schedule r or ff and prior to
issuing a reguliom umdo section
1002(a) authorizing the impotatim of
such a substance, provide
manufacturers holding registrations for
the bulk manufacture of the substance
an opportmit for a hear ,&

Therefore, in accordance with
§ 1Z1.I of title 2i. Cde of Federal
Regulation& C notice i shereby
Suen, thet oM alrch 9, 12Red l litive
FIe", Inc.. 7*D eeanhmt Slmha' abi,
90e NO. lichme" Vkiai 2=&
made ap$lIcaibom te t" ing

am
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Enforcement Administration to be
registered as an importer of marijuana
(7360) a basic class of controlled
substance in Schedule I. This
application is exclusively for the
importation of marijuana seed which
will be rendered non-viable and used as
bird seed.

Any manufacturer holding, or
applying for, registration as a bulk
manufacturer of this basic class of
controlled substance may file written
comments on or objections to the
application described above and may, at
the same time, file a written request for
a hearing on such application in
accordance with 21 CFR 1301.54 in such
form as prescribed by 21 CFR 1316.47.

Any such comments, objections, or
requests for a hearing may be addressed
to the Deputy Assistant Administrator,
Office of Diversion Control, Drug
Enforcement Administration, United
States Department of Justice,
Washington, DC. 20537, Attention: DEA
Federal Register Representative (CCR),
and must be filed no later than
September 8, 1992.

This procedure is to be conducted
simultaneously with and independent of
the procedures described in 21 CFR
1311.42 (b), (c), (d), (e), and (f). As-noted
in a previous notice at 40 FR 43745-46
(September 23, 1975), all applicants for
registration to import a basic class of
any controlled substance-in Schedule I
or H are and will continue to be required
to demonstrate to the Deputy Assistant
Administrator of the Drug Enforcement
Administration that the requirements for
such registration pursuant to 21 U.S.C.
958(a), 21 U.S.C. 823(a), and 21 CFR
1311.42 (a), (b), (c). (d), (e), and (f) are
satisfied.

Dated: July 31, 1992.
Gene R. Haislip,
Deputy Assistant Administrator, Office of
Diversion Control, Drug Enforcement
Administration.
[FR Doc. 92-18684 Filed 8-5-92; 8:45 am]
BILLING CODE 4410-0-U

DEPARTMENT OF LABOR
Employment and Training

Administration

[TA-W-27, 3371

Cebcor Service Corporation Dallas,
TX; Termination of Investigation

Pursuant to Section 221 of the Trade
Act of 1974, an investigation was
initiated on June 1. 1992 in response to a
worker petition which was filed on June
1, 1992 on behalf of workers at CEBCOR
Service Corporation, Dallas, Texas.

An active certification covering the
petitioning group of workers remains in
effect (TA-W-27, 336). Consequently,
further investigation in this case would
serve no purpose, and the investigation
has been terminated.

Signed at Washington, DC this 30th day of
July, 1992
Marvin M. Fooks,
Director, Office of Trade Adjustment
Assistance.
[FR Doc. 92-18641 Filed 8-5-92; 8:45 am]
BILLING CODE 4510-30-M

lTA-W-27,3341

Gemini Mining Corporation,
Stoystown, PA; Dismissal of
Application for Reconsideration

Pursuant to 29 CFR 90.18 an
application for administrative
reconsideration was filed with the
Director of the Office of Trade
Adjustment Assistance for workers at
Gemini Mining Corporation, Stoystown,
Pennsylvania. The review indicated that
the application contained no new
substantial information which would
bear importantly on the Department's
determination. Therefore, dismissal of
the application was issued.
TA-W-27,334; Gemini Mining Corporated

Stoystown, Pennsylvania (July 29, 1992).
Signed at Washington, DC this 30th day of

July 1992.
Marvin M. Fooks,
Director, Office of Trade Adjustment
Assistance.
[FR Doc. 92-18648 Filed 8-5-92; 8:45 am]
BILLING CODE 4510-30-

ITA-W-27,0021

Komatsu Dresser Co., Libertyville, IL,
Negative Determination Regarding
Application for Reconsideration

By an application dated May 29, 1992,
Local #1643 of the United Automobile
Workers (UAW) requested
administrative reconsideration of the
subject petition for trade adjustment
assistance. The denial notice was signed
on May 11, 1992 and published in the
Federal Register on May 28, 1992 (57 FR
22492).

Pursuant to 29 CFR 90.18(c)
reconsideration may be granted under
the following circumstances:

(1) If it appears on the basis of facts
not previously considered that the
determination complained of was
erroneous;

(2) If it appears that the determination
complained of was based on a mistake
in the determination of facts not
previously considered; or

(3) If in the opinion of the Certifying
Officer, a misinterpretation of facts or of
the law justified reconsideration of the
decision.

The Department's denial was based
on the fact the increased import
criterion and the "contributed
importantly" test of the Worker Group
Requirements of the Trade Act of 1974
were not met in the period relevant to
the worker petition.

Its claimed that the domestic labor
content of construction machinery
produced at Libertyville has declined
from 70 percent in 1978 to about 30
percent in 1992. The union further states
that production has been transferred
from Libertyville to Korea and Poland.

Investigation findings show that the
domestic labor content of construction
machinery produced at Libertyville has
not changed in the period relevant to the
petition. The base period to measure
changes in imports on the subject
petition is 1990. Accordingly, worker
separations resulting from a reduced
domestic labor content in construction
machinery produced at Libertyville or
the transfer of production to foreign
sources and their subsequent
importation prior to March 4. 1991 would
not be coverable. Section 223(b)(1) of the
Trade Act does not permit the
certification of workers separated more
than one year prior to the date of the
petition.

Investigation findings also show that
company imports of construction
machinery, which include imports from
Korea, decreased in 1991 compared to
1990. Company officials have indicated
that there has been no transfer or
production to foreign sources in the
period applicable to the petition.

Other investigation findings show that
the demand for construction machinery
has been weak for the past two years
because of the recession and the lack of
new construction projects.

Conclusion

After review of the application and
investigative findings, I conclude that
there has been no error or
misinterpretation of the law or of the
facts which would justify
reconsideration of the Department of
Labor's prior decision. Accordingly, the
application is denied.

Signed at Washington. DC, this 30th day of
July 1992.
Stephen A. Wandner
Deputy Director, Office of Legislation &
Actuarial Service, Unemployment Insurance
Service.
iFR Doc. 92-18649 Filed 8-5-92; 8:45 am)
BILLING CODE 4510-30-M
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Mobil ExUploration and Producing U.S.
Inc., et al.; Amendment Certification
Regarding Eligibility To Apply for
Worker Adjustment Assistance;
Correction

This otice corrects the amended
certification on petition TA-W-2§Xr9 et
al. which was published is the Fedeal
Register on July 24, 1992 (57 FR 33M5) in
FR Document 92-17527.

The impamc date on line 17 in tim
second column on page 33015 should
read "January 1, 1992" instead of
'Janwary 1, 19N". The D epaitmenf

inadvertently set the impact date as
Janmnay 1, 19.

Signed in Washington, DC, this 39th day of
July 1992.
Marvin M. Fooks,
Director, Offte of TrAdyA'ustment
AssislemRCO

[FR Doc. 92-185 Filed .8.45 am
BILLING CODE 45106-5-

(TA-W-26,9781

Mobil Research & Devefopment
Corporatin (MRDC) Dallas, TX;
Amended Certificatlon RegardIng
Eligibility To Apply for Worker
Adjustment Asstnee

Mobil Exploration and Producing Services,
Incorporated bIMiPSl). .k/a Mobil
Exploration & Production Technical Center,
Headquartered in Dallas, TX and Operating
at Other Sites. in the Following Stateg TA-
W-2 .WA. California TA-W-28,978B,
Colorado. TA-W-26,978C, Kansas, TA-W-
20,978D, Lousana. TA-W-26,9ME, New
MexkAo, TA-W-209taS, Oklafoma. TA-W-
26,98G Temas and TA-W-26JW

In accordance with section 223 of the
Trade Act of 1974 (i U.S.C. 2273) as
amended by the Onmnibus Trade and
Competitiveness Act of IM88 (Pub. L.
1o0-418), the Department of Labor
issued a Certffication of Eligibility to
Apply for Worker Adjustment
Assistance on April 30, 1992 applicable
to all worker, of MEPSI at the loctfions
indicated above. The notice was
published in the Federal, Register on
May 19,92 (57 FR 21304 .

New findings from the company show
that worker, at the Mobil Research and
Development Corporaton (MRD were
integrated hito, prodwutn with Mobil
Exploratio a Prodocing, U.S. fMEP1JS)
whoee wokeu. are certified made TA-
W-21105 26*e 2A =,977. 20,979
and 2% M I b WDC expef-esced
a dech fom IUS In their suerwes
As a result ad Ile ddoc thiUIMd
service , hiWDC wns cewhiaed with
MEPSI to form a new entity called Mobi

Exploration Takehia Crmner
(MEPTECH) headquartered in Dallas.
Texas.

The amended notice applicable to
TA-W-6,979 is hereby issued as
foltows:

AM workers of WbiI Exploratim and
Producing Services. Inc., [XPSl)
headquartered In Dalla, Texas and operatimg
at various locations in California. Colorado,
Kansas, Louisiana, New Mexico, Oklahoma
and Texas ant afl workers of the Mobil
Resarcb & Development Coampos, Dll".,
Texas |MRDC) a bqede with d M1t ale
known as Mbil Explra n a Preductim
Technical Cewnr. [MEPV'aC Dallas. Texas
who became totally or partially separated
from employment on or after January 1. 1992
are eligible to apply for adjustment
assistance nder sectim 223 of the Trade Act
of 1974:

Signed at Washington, DC, this 30th day of
July 1992.
Mari4 M. Feeks%
DLrrtor. Ofc of Tram Adjustmeft
Assisibace.
[FR Doc. 92-18651 FI d 0-5-92; &45 am]
BILLIG CODE 455-30-U0

LTA-W-27, 0680

Murphy Exploratin nd ProduCtin
Company New Orleans, LA and
Diamoad M-Odeco DrUla IWe.,
Houaton, TX and Operating In the
States of Texas (TA-W-27, 050A4 and
Louisiana (TA-W-27, 050Bft Amended
Certification RegardhV Elobil" To
Apply for Worer Adjustment
Assistance

in accordame with section 223 of the
Trade Act of 1974 (19 U.S.C. 2273) the
Department of Lab issued a
Certification of Eligibility to Apply for
Worker Adjustment Assistance on May
19 1991, applicabe to all workers of
Murphy Exploration and lodueffon
Company. New Orlean, Louisia. The
notice was publiehed in the Federal
Regiser on June 22, 199e fV FR 2M".

New information from the company
shows that the Diamond M Corporat in
purchased the drillffng divsion of
Murphy Oil (Odeco) on ia ury 3, IM
amd cange its name to DIamond M-
Odeco DrM*, km The DIaomd W
Corporation was a contract driler for
unaffiliated fin. eup d in the
prodiction o crud e oit or nsmral s
The Diamond M Corporation
experienced decreased revenues and
employment in 1991 compared to 1990.
Diamond M-Odeco Driting, Inc., meets
all the re4airemenro for a so.cem -ha-
interest Sm to the driling dkwiol of
bmuphy Expimmutins and PieAucton
Company.

The b~ of the Denmta s
certtcankm is to Jadmi ell wowkns of

M.p1y, Zqphafto and Productios
Cosepen~,A ift scsemswhlowere
adversely affected by inaeaerd knimps.

Te amended notce applicable o
TA-W-27,UI is hereby imsed s
follows:

An werkes ofMarpky m#ora lson Mid
Production Company, New Orleans,
Louisiana and its drilling division mKcasas.
Diamond M-Odeco Drilling, Inc., Houston,
Texas and operating at other locations in the
States of Tee and Lonisiea who became
totally or partially sepazstut frm
employment on or after March 3, 1991 are
eligible to apply for adjustment assistance
uader Seadib 2W3 tfe Trade Agimo IB

Signed at Washington. DC this 30th day of
July 1992.
Marvin M. Fooks,
Director, O6fice of Trrde Adjs nment
Assistance.
[FR Doc. 92-18652 Filed S-&-2 8:45 aml
BILLING CODE 4510-30-

Advbory Pans tor #W DkOOMeY .t,
OccuPado e dTle (APDgO i we

In accecdaae.e with the provimns of
the Federal Advisory Coamaitee Act.
after consultation with the General
Services Admuiudvafion, the Secretary
of Labor has determined that the
renewal of the Advisacy Pael for the
Dictionary of Occupational Titles
(APDOT is in the public interest.

The committee will provide advice to
the Assistant Secretary for Ehnphoyment
and Training on the technical feasibiity.
advisablity and practicality of
methodologies, techniques, and systems
for producing, pubIfshing, and
disseminAting a new' edition of the
Dictionary of Occupatfonal Ttls
(DOT). The committee will provide the
Assstant Secretary with.
recommendations on these matters
followkg its scheduled meetings.

The APVOT shalt be comprised of
representatives of the user cerumunity
and inkmested e•ti.a who relled i em
points of view of users including
Government, vocational training.
education, private sector inchudin 8
easpolen and acadeic Commie9e
The meobe shaDll not be comPenosted
and shl mnt be demed to be
emplyee of the Ibit Staes b1 virtue
of thei mernbershp in the AP!EY.

The APDT wi fmcdon asMy as am
advisory body and in cmplhince wi
the pmoerisls of Ite Federal Adisory
Convittsa Act. ift darter wi be hed
under the Act

Iltreaved perses me himited to

o the Adwmy Panl fkr 1he INtcemvy
of Occup aael T1. fAIP101rJ Sik*
comments eladrl be ad Iee So M.
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Robert J. Litman, Acting Director, U.S.
Employment Services, Employment and
Training Administration, U.S.
Department of Labor, room N-4470, 200
Constitution Avenue, NW., Washington,
DC 20210, Telephone: (202) 535-0157.

Signed at Washington, DC this 31st day of
July, 1992.
Lynn Martin,
Secretary of Labor.
[FR Doc. 92-18647 Filed 8-5--82; 8:45 am]
BILLING COX 4510-30-M

Mine Safety and Health Administration

Petitions for Modification

The following parties have filed
petitions to modify the application of
mandatory safety standards under
section 101(c) of the Federal Mine Safety
and Health Act of 1977.

This notice also amends a petition for
modification in the Federal Register,
dated June 29, 1992 (57 FR 28882) of
application of mandatory safety
standard to correct the company
address as follows:

1. Red Oak Mining Company;
Amendment

[Docket Nos. M-92--62-C and M-92-63-C]
Red Oak Mining Company, P.O. Box

210, Westover, Pennsylvania 16692 has
filed petitions to modify the application
of 30 CFR 75.1103-4 (automatic fire
sensor and warning device systems;
installation; minimum requirements) and
30 CFR 75.326 (aircourses and belt
haulage entries) for its South Mine (I.D.
No. 36-07810) located in Cambria
County, Pennsylvania. The petitioner
proposes to use belt air at the faces on
all present and future belt installations
and states that the proposed method
will provide no less than the same
measure of protection as the standard.
2. The Pittsburgh & Midway Coal Mining
Company

[Docket No. M-92-78--C]
The Pittsburgh & Midway Coal Mining

Company, 6400 South Fiddler's Green
Circle, Englewood, Colorado 80111 has
filed a petition to modify the application
of 30 CFR 75.1002 (location of trolley
wires, trolley feeder wires, high-voltage
cables and transformers) to its North
River No. 1 Mine (I.D. No. 01-00759)
located in Fayette County, Alabama.
The petitioner proposes to use high-
voltage cables to power longwall mining
equipment. The petitioner states that the
proposed method will guarantee no less
than the same measure of protection as
would the mandatory standard.

3. Laurel Run Mining Company

IDocket No. M-92-79-C]
Laurel Run Mining company, Star

Route Box 425, Mt. Storm, WV 26739 has
filed a petition to modify the application
of 30 CFR 75.326 (aircourses and belt
haulage entries) to its Portal No. 2 Mine
(I.D. No. 46-04190) located in Grant
County, Kentucky. The petitioner
proposes to use belt air to ventilate the
working face and to remove restrictions
on the velocity of air in the belt entries
and use a low-level carbon monoxide
detection system to monitor the air in
the belt entries. The petitioner states
that the proposed method will provide
the same measure of protection as
would the mandatory standard.

4. Leeco, Inc.

[Docket No. M-92-80-C)
Leeco, Inc., 100 Coal Drive, London,

Kentucky 40741-8799 has filed a petition
to modify the application of 30 CFR
75.1701 (abandoned areas, adjacent
mines; drilling of boreholes) to its Mine
No. 63 (I.D. No. 15-16413) located in
Perry County, Kentucky. The petitioner
proposes to establish boundary lines 200
feet from adjacent abandoned mine
workings, and 50 feet from abandoned
areas in the mine with the coal lying
between the boundary lines and the
abandoned workings designated as the
drill zone and horizontal test holes shall
be drilled into the coal seam in advance
of working faces within the drill zone.
The petitioner states that the proposed
method will provide a higher degree of
safety to the miners than the would the
mandatory standard.

5. Quemahoning Collieries

[Docket No. M-92-81-C]
Quemahoning Collieries. R. D. 1,

Hooversville, Pennsylvania 15936 has
filed a petition to modify the application
of 30 CFR 75.326 (aircourses and belt
haulage entries) to its Mine No. 1 (I.D.
No. 36-07446) located in Somerset
County, Pennsylvania. The petitioner
proposes to use belt air to ventilate the
working face and install low-level
carbon monoxide detection system in all
belt entries. The petitioner states that
the proposed method will provide no
less than the same measure of
protection than would the mandatory
standard.

6. Quemahoning Collieries

[Docket No. M-92-82-C]
Quemahoning Collieries, R. D. 1,

Hooveraville, Pennsylvania 15936 has
filed a petition to modify the application
of 30 CFR 75.1103-4 (automatice fire
sensor and warning device systems;.
minimum requirements; general) to its

Mine No. 1 (I.D. No. 36-07446) located in
Somerset County, Pennsylvania. The
petitioner proposes to install a low-level
carbon monoxide detection system in all
belt entries where a monitoring system
identifies a sensor location instead of at
each belt flight. The petitioner states
that the proposed method will provide
no less than the same measure of
protection as would the mandatory
standard.

7. Consolidation Coal Company

IDocket No. M-92--83-CJ
Consolidation Coal Company, 1800

Washington Road, Pittsburgh,
Pennsylvania 15241 has filed a petition
to modify the application of 30 CFR
75.305 (weekly examinations for
hazardous conditions) to its Osage No. 3
Mine (I.D. No. 46-01455) located in
Monongalia County, West Virginia. Due
to deteriorating roof conditions, the
petitioner proposes to establish check
points to test for methane and the
quantity of air in the Old 8 West Return
to the Statler air shaft instead of
traveling the affected area in its entirety.
The petitioner states that the proposed
method will at all times guarantee no
less than the same measure of
protection to the miners of Osage No. 3
mine as would the mandatory standard.

8. Big Dog Coal Company, Inc.

[Docket No. M-92-84--C]
Big Dog Coal Company, Inc., P.O. Box

913, Coeburn, Virginia 24230 has filed a
petition to modify the application of 30
CFR 75.1701 (abandoned areas; adjacent
Mines; drilling of boreholes) to its Mine
No. 4 (I.D. No. 44-06638) located in Lee
County, Virginia. The petitioner
proposes to drill five holes in the face of
the entry spaced at 5 feet intervals with
one hole in each corner of the entry and
3 holes in the face of the entry and all
will be drilled to a depth of 30 feet.

9. Westmoreland Coal Company

[Docket No. M-92-85-C]
Westmoreland Coal Company, P.O.

Box 553, Charleston, West Virginia
25322 has filed a petition to modify the
application of 30 CFR 75.1103-4(a)
(automatic fire sensor and warning
device systems; installation; minimum
requirements) to its Holton Mine (I.D.
No. 44-04197) located in Lee County,
Virginia. The petitioner requests that
several provisions in MSHA's Decisionand Order issued on October 30, 1990,
for docket number M-89-114-C be
amended.
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10. Percbinski Coal Company

IDocket No. M-2-86-Cl
Perchinski Coal Company. 1118 Brock

Street. Ashland, Pennsylvania has filed
a petition to modify the application of 30
CFR 75.1400 (hoisting equipment:
general) to its Perchinski Slope No. 2
Mine (I.D. No. 36-08302 located in
Schuylkill County. Pennsylvania. The
petitioner proposes to use a slope
conveyance (gunboat) with an increased
rope strength/safety factor and
secondary safety rope connection to
transport persons instead of using safety
catches or other no less effective
devices.

11. Hecla Mining Company

(Docket No. M-92-O8-C

Hecla Mining Company, Box C-8000.
Coeur d'Alene, Idaho 83814-1931 has
filed a petition to modify the application
of 30 CFR 57.12013 (splices and repairs
of power cables) to its Lucky Friday
Mine (I.D. No. 10-00088) located in
Shoshone County, Idaho. The petitioner
proposes to use 120 volt terminations on
its pull bottles and use a nonconductive
fastener such as a wire nut connector to
troubleshoot and replace pull bottles
when they breakdown. The petitioner
states that the proposed provision of the
mandatory standard will guarantee no
less than the measure of protection as
the standard.

Request for Comments

Persons interested in these petitions
may furnish written comments. These
comments must be filed with the Office
of Standards, Regulations and
Variances, Mine Safety and Health
Administration, room 627,4015 Wilson
Boulevard, Arlington, Virginia 22203. All
comments must be postmarked or
received in that office on or before
September 8,1992. Copies of these
petitions are available for inspection at
that address.

Dated: July 30, 1992.
Patricia W. Silvey,
Director, Office of Standards. Regulations
and Variances.
[FR Doc. 92-18653 Filed 8-5-92:8:45 aml
INGM CODE 4510-4-U

NATIONAL FOUNDATION ON THE
ARTS AND THE HUMANITIES

Agency Information Collection
Activities Under OMB Review

AGENCY: National Endowment for the
Arts.
ACTION:. Notice.

SUMMARY: The National Endowment for
the Arts (NEA) has sent to the Office of
Management and Budget (OMB) a
request for expedited clearance of the
following proposal for the collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
chapter 35).

DATES: Comments on this information
collection must be submitted by
September 8. 1992.

ADDRESSES: Send comments to Mr.
Steve Semenuk. Office of Management
and Budget, New Executive Office
Building, 726 Jackson Place, NW., room
3002. Washington, DC 20503; (202-395-
7316). In addition, copies of such
comments may be sent to Ms. Judith E.
O'Brien, National Endowment for the
Arts. Administrative Services Division.
room 203. 1100 Pennsylvania.Avenue,
NW., Washington. DC, 20506; (202-682-
5401).
FOR FURTHER INFORMATION CONTACT:
Ms. Judith E. O'Brien, National
Endowment for the Arts, Administrative
Services Division, room 203, 1100
Pennsylvania Avenue, NW.,
Washington, DC 20506; (202)-62-5401)
from whom copies of the documents are
available.

SUPPLEMENTARY INFORMATION: The
Endowment requests the review of a
new collection of information This entry
is issued by the Endowment and
contains the following information:

(1) The title of the form; (2) how often
the required information must be
reported; (3) who will be required oc
asked to report; (4) what the form will
be used for. (5) an estimate of the
number of responses; (6) the average.
burden hours per response; (7) an
estimate of the total number of hours
needed to prepare the form. This entry is
not subject to 44 U.S.C. 3504(h).

Title: FY 93-95 Theate Program:
Support to Individuals Application
Guidelines.

Frequency of Collection: One-time.
Respondents: Individuals.
Use: Guideline instructions and

applications elicit relevant
information from individuals that
apply for funding under the Theater
Program categories. This information
is necessary for the accurate, fair and
thorough consideration of competing
proposals in the peer review process.

Estimated Number of Respondents: 445.
Average Burden hours Per Response:

14.2.

Total Estimated Burden: 6,300.
Judith E. O'BDen,
Management Analyst, Administrative
Services Division, National Endowment for
the Arts.
JFR Doc, 92-18613 Filed 8-5-92: 8:45 aml
SILUNG CODE 7537-01-

National Endowment for the Arts

Agency Information Collection
Activities Under OMB Review

AGENCY: National Endowment for the
Arts. NEA.
ACTION: Notice.

SUMMARY: The National Endowment for
the Arts (NEA} has sent to the Office of
Management and Budget (OMB) a
request for expedited clearance, by
August 31, 1992. of the following
proposal for the collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
chapter 35).
DATES: Comments on this information
collection must be submitted by August
25. 1992.
ADDRESSES: Send comments to Mr.
Steve Semenuk, Office of Management
and Budget, New Executive Office
Building. 726 Jacksont Place, NW., room
3002, Washington, DC 20503 (2021-395-
7316). Inladdition, copies of such
comments may be sent to Ms. Judith E.
oQeU, National Endowiment for the
Arts, Administrative gervices Division,
room 203, 1100 Pennsylvania Avenue.
NW.. Washington. DC, 20506; (202-682-
54011).
FOR FURTHER INFORMATION CONTACT:
Ms. Judith E. O'Brien, National
Endowment for the Arts, Administrative
Services Division, room 203, 1100
Pennsylvania Avenue, NW.,
Washington. DC 20506; (20-02-5401)
from whom copies of the documents are
available.
SUPPLEMENTARY INFORMATION: The
Endowment requests the review of anew collection of information. This entry
is issued by the Endowment and
contains, the following iWormation: (1)
The title of the form: (2) how often the
required information must be reported:
(3) who will be required or asked to
report: (4) what the form will be used
for; (5) an estimate of the number of
responses; (6) the average burden hours
per response; (7) an estimate of the total
number of hours needed to prepare the
form. This entry is not subject to 44
U.S.C. 3504(h).

Title: FY 93 Theater Program: Support
to Organizations Application
Guidelines.
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Frequency of Collection: One-time.
Respondents: Non-profit institutions.
Use: Guideline instructions and

applications elicit relevant information
from non-profit arts organizations that
apply for funding under the Theater
Program categories. This information is
necessary for the accurate, fair and
thorough consideration of competing
proposals in the peer review process.

Estimated Number of Respondents:
507.
A verage Burden Hours per Response:

40.3.
Total Estimated Burden: 20,436.

Judith E. O'Brien,
Management Analyst, Administrative
Services Division, National Endowment for
the Arts.
[FR Doc. 92-18615 Filed 8-5-92; 8:45 am]
BILLING CODE 7537-01-M

NATIONAL SCIENCE FOUNDATION

Special Emphasis Panel in Mechanical
and Structural Systems; Meeting

In accordance with the Federal
Advisory Committee Act (Pub. L 92-463,
as amended), the National Science
Foundation announces the following
meeting;

Date and Time: August 25, 1992; 8:30 a.m. to
5 p.m.

Place: Room 540B, National Science
Foundation, 1800 G Street, NW., Washington,
DC.

Type of Meeting: Closed.
Contact Person: Dr. Devendra P. Garg,

Program Director, 1800 G Street, NW., rm.
1108, Washington, DC, 20550. Telephone:
(202) 357-9542.

Purpose of Aeeting: To provide advice and
recommendations concerning proposals
submitted to NSF for financial support.

Agenda: To review and evaluate SBIR
proposals submitted to the Dynamic Systems
and Control Program.
Reason for Closing: The proposals being

reviewed include information of a proprietary
or confidential nature, including technical
information; financial data, such as salaries;
and personal information concerning
individuals associated with the proposals.
These matters are exempt under 5 U.S.C.
552b(c), (4) and (6) of the Government in the
Sunshine Act.

Dated: August 3, 1992.
M. Rebecca Winkler,
Committee Management Officer.
[FR Doc. 92-18654 Filed 8-5-92; 8:45 am]
BILLING COOE 7555-01-U

NUCLEAR REGULATORY
COMMISSION

Privacy Act of 1974; Minor Revisions
to Systems of Records

AGENCY: Nuclear Regulatory
Commission.
ACTION: Revision of systems of records.

SUMMARY: The Nuclear Regulatory
Commission (NRC) is revising its
Privacy Act Systems of Records to
divide NRC-18, "Investigative Offices
Index, Files, and Associated Records-
NRC," into two separate systems of
records. One system of records will
retain the former number, NRC-18, and
will be entitled "Office of the Inspector
General Index File and Associated
Records-NRC." The second system of
records, NRC-23 will be entitled "Office
of Investigations Indices, Files, and
Associated Records-NRC." This action
is being taken to distinguish the
functions of each office and the types of
records found in each system of records,
and to adopt the National Archives and
Records Administration (NARA)
requirements for the retention and
disposal of each office's records.
EFFECTIVE DATE: The revised systems of
records will become effective without
further notice on September 8, 1992,
unless comments received on or before
that date cause a contrary decision..If,
based on NRC's review of comments
received, changes are made, NRC will
publish a new final notice.
ADDRESSES: Send comments to the
Secretary of the Commission, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555, Attention:
Docketing and Service Branch. Copies of
comments may be examined at the NRC
Public Document Room at 2120 L Street,
NW., Lower Level, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Sarah N. Wigginton, Acting Chief,
Freedom of Information/LPDR Branch,
Division of Freedom of Information and
Publications Services, Office of
Administration, Washington, DC 20555,
Telephone: 301-492-8133 or toll free 800-
368-5642.
SUPPLEMENTARY INFORMATION: The
Inspector General Act, originally passed
in 1978, was amended in 1988 (Pub. L
100-504) to add five new Inspectors
General (IG) to selected Federal
agencies. The NRC was one of the five
agencies designated to receive a
statutory IG. The responsibilities of the
former NRC Office of Inspector and.
Auditor (OIA) were transferred to the
new 0IG.

The need to separate the dual system
was identified in order to distinguish the

functions of each office and the types of
records found in each system of records.
and to reflect NARA retention and
disposition schedules for IG and 01
records. NRC-18 and NRC-23 retain the
(k)(1), (k)(2), and (k)(8) exemptions that
were approved when NRC-18 was
published as a duel system on
September 18, 1986 (51 FR 33150 and
33158) and retained when the entire
systems of records were republished on
August 20, 1990 (55 FR 33970).

1. NRC-18, Office of the Inspector
General Index File and Associated
Records-NRC, supersedes the former
NRC-la, Investigative Offices Index,
Files, and Associated Records-NRC,
and is being revised to read as follows:

NRC-18

SYSTEM NAME:

Office of the Inspector General Index
File and Associated Records--NRC

SYSTEM LOCATION:

Office of the Inspector General, NRC,
4350 East West Highway, Bethesda,
Maryland.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

Individuals and entities referred to in
potential or actual cases and matters of
concern to the Office of the Inspector
General and correspondents on subjects
directed or referred to the Office of the
Inspector General.

CATEGONRES OF RECORDS IN Te SYSTEMS:

The system consists of an
alphabetical index file bearing
individual names. The index provides
access to associated records that are
arranged by subject matter, title, or
identifying number(s) or letter(s). The
system incorporates the records of all
Office of the Inspector General
correspondence, cases, matters,
memoranda, and materials, including,
but not limited to, audit reports,
investigative reports, inspection reports,
correspondence to and from the Office
of the Inspector General, memoranda,
legal papers, evidence, exhibits, audit
data, investigative data, and work
papers.

AUTHORITY FOR MAINTENANCE OF THE
SYSTEM.

Inspector General Act of 1978, as
amended, Pub. L 100-504 (1988): 42
U.S.C. 2035(c), 2201(c), and 5841(f)(1988).

ROUTINE USES OF RECORDS MAINTAINED IN
THE SYSTEM, INCLUDING CATEGORIES OF
USERS AND THE PURPOSES OF SUCH USE

a. A record in the system of records
may be disclosed as a routine use to a
Federal, State, local, or foreign agency
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or to an individual or organization if the
disclosure is reasonably necessary to
elicit information or to obtain the
cooperation of a witness or an
informant.

b. A record in the system of records
relating to a case or matter falling within
the purview of the Office of the
Inspector General that has been referred
for audit, inspection, or investigation
may be disclosed as a routine use to the
referring agency, group, organization, or
individual of the status of the case or
matter or of any decisions or
determinations that have been made.

c. A record in the system of records
relating to an individual held in custody
pending arraignment, trial, or sentence,
or after conviction, may be disclosed as
a routine use to a Federal. State, local.
or foreign prison. probation, parole, or
pardon authority, to any agency or
individual concerned with the
maintenance, transportation. or release
of such an individual.

d. A record in the system of records
relating to a case or matter may be
disclosed as a routine use-to a foreign
country pursuant to an international
treaty or convention entered into and
ratified by the United States.

e. A record in the system of records
may be disclosed as a routine use to a
Federal, State, local, or foreign law
enforcement agency to assist in the
general crime prevention and detection
efforts of the recipient agency or to
provide investigative leads to such
agency.

f. A reoord in the system of records in
the nature of an audit, inspection, or
investigation report relating to the
integrity and efficiency of the
Commission's operation and
management may be disseminated
outside the Commission as part of the
Commission's responsibility to inform
the Congress and the public about
Commission operations.

g. A record in the system of records,
may be disclosed for any of the routine
uses specified in the Prefatory
Statement.

POUCIES AD PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM:

STORAGE:

Information contained in this system
is stored manually on index cards, in
files, and in various ADP storage-media.

RETRIEVABILUT:

Information is retrieved from index
cards or indices by the name or

identifier of the individual or entity and
from the jackets or files by number(s)
and/or letter(s) assigned and appearing
on the index cards or indices.

SAFEGUARDS:

The index is maintained in approved
security containers and lockable filing
cabinets: and the indices, associated
records, disks, tapes, etc., are located in
lockable metal filing cabinets, safes.
storages rooms, or similar secure
facilities. All records under visual
control during duty hours and available
only to authorized personnel who have a
need to know and whose duties require
access to the information.

RETENTION AND DISPOSAL:

a. Investigative Case Files.
a. Files containing information or

allegations that are of an investigative
nature but do not related to a specific
investigation-Destroy when 5 years
old.

2. All other investigative files, except
those that are usually significant-Place
in inactive file when case is closed. Cut
off inactive file at end of fiscal year.
Destroy 10 years after a cutoff.

3. Significant cases (those that result
in national media attention,
congressional investigation, or
substantive changes in agency policy or
procedures)-To be determined by the
National Archives and Records
Administration on a case-by-case basis.

b. Audit and Related Case Files. Cut
off at end of fiscal year in which case is
closed. Destroy 8 years after cutoff.

c. Index/Indices. Destroy or delete
with the related records or sooner if no
longer needed.

SYSTEM MANAGER(S) AND ADDRESS:

Inspector General, U.S. Nuclear
Regulatory Commission, Washington.
DC 20555.

NOTIFICATION PROCEDURE:

Director, Division of Freedom of
Information and Publications Services.
Office of Administration, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555.

RECORDS ACCESS PROCEDURES:

Same as "Notification procedure."
Information classified pursuant to
Executive Order 12356 will not be
disclosed. Information received in
confidence will be maintained pursuant
to the Commission's Policy Statement on
Confidentiality, Management Directive
8.8, "Management of Allegations"
(formerly NRC Manual Chapter 0517).
and other procedures concerning
confidentiality as determined by the
Inspector General and will not be
disclosed to the extent that disclosure
would reveal a confidential source.

CONTESTING RECORD PROCEDURES:

Same as "Notification procedure."

RECORD SOURC& CATEGORIES:'

The information in this system of
records is obtained from sources
including, but not limited to, NRC
officials and employees; employees of
Federal, State, local, and foreign
agencies: and other persons.

SYSTEMS EXEMPTED FROM CERTAIN
PROVISIONS OF THE ACT.

Pursuant to 5 U.S.C. 552a(k)(1), (k)(2).
and (k)(6), the Commission has
exempted portions of this system of
records from 5 U.S.C. 552a (c)(3), (d).
(e)(1), (e)(4) (G), (H), and (I, and (f)..

2. NRC-23, Office of Investigations
Indices. Files, and Associated Records--
NRC, contains 01 information formerly
contained in the superseded former
NRC-18, and is being added to read as
follows:

NRC-23

SYSTEM NAMEL

Office of Investigations Indices. Files.
and Associated Records--NRC.

SYSTEM LOCATION:

Primary system-Office of
Investigations, NRC, 11555 Rockville
Pike, Rockville, Maryland. 0

Duplicate system-Duplicate systems
exist, in whole or in part, at the
locations listed in Addendum 1. Parts I
and 2..

CATEGORIES OF INDIVIDUALS COVERSO BY THE
PSTEM ..

Individuals and entities referred to in
potential or actual cases and matters of
concern to the Office of Investigations
and correspondents on subjects directed
or referred to the Office of
Investigations.

CATEGORIES OF RECORDS IN THE SYSTEM:

The system consists of alphabetical
and numerical index files bearing
individual names and identifiers, and a
numerical index of case numbers. These
indices-provide access to associated
records that are arranged by subject
matter, title, or identifying number(s) or
letter(s). The system incorporates the
records of all office of Investigations
correspondence, cases, memoranda,
materials including, but not limited to.
investigative reports, confidential source
information, correspondence to and
from the Office of Investigations.
memoranda, fiscal data, legal papers,
evidence, exhibits, technical data,
investigative datawork papers, and
management information data.

AUTHORITY FOR MAINTENANCE OF THE
SYSTEM:

42 U.S.C. 2035(c). 2201[c). and5841(f)
(1988).
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ROUTINE USES OF RECORDS MAINTAINED IN
THE SYSTEM, INCLUDING CATEGORIES OF
USERS AND THE PURPOSES OF SUCH USES:

a. A record in the system of records
may be disclosed as a routine use to a
Federal, State, local, or foreign agency
or to an individual or organization if the
disclosure is reasonably necessary to
elicit information or to obtain the
cooperation of a witness or an
informant.

b. A record in the system of records
relating to a case or matter falling within
the purview of the Office of
Investigations may be disclosed as a
routine use to the referring agency,
group, organization, or individual of the
status of the case of matter or of any
decisions or determinations that have
been made.

c. A record in the system of records
relating to an individual held in custody
pening arraignment, trial, or sentence,
or after a conviction, may be disclosed
as a routine use to a Federal, State,
local, or foreign prison, probation,
parole, or pardon authority, to any
-agency or individual concerned with the
maintenance, transportation, or release
of such an individual.

de record in the system of records
relating to a case or matter may be
disclosed as a routine use to a foreign
country pursuant to an international
treaty or convention entered into and
ratified by the United States.

e. A record in the system of records
may be disclosed as a routine use to a
Federal, State, local, or foreign law
enforcement agency to assist in the
general crime prevention and detection
efforts of the recipient agency or to
provide investigative leads to such
agency.

f. A record in the system of records
may be disclosed for any of the routine
uses specified in the Prefatory
Statement.

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM:

STORAGE:

Information contained in this system
is manually stored on index cards, in
files, and in various ADP storage media.

RETRIEVABILITY:

Information is retrieved from indices
by the name or identifier of the
individual or entity, and from the files
by number(s) and/or letter(s) assigned
and appearing in the indices.

SAFEGUARDS:

The index is maintained in approved
security containers and lockable filing
cabinets; and the indices, associated
records, disks, tapes, etc., are located in

lockable metal filing cabinets, safes,
storage rooms, or similar secure
facilities. All records are under visual
control during duty hours and are
available only to authorized personnel
who have a need to know and whose
duties require access to the information.

RETENTION AND DISPOSAL:

a. Inquiry case files-Retain closed
inquiry case files in office for 2 years,
then retire to the office of Information
Resources Management. Destroy 10
years after cases are closed.

b. Investigation Case Files:
1. Significant headquarters official

case files (received media attention,
were of significant interest to Congress,
involved extensive litigation, etc.) are
retained by the government
permanently. Hold in office for 2 years
after closing, then retire to the Office of
Information Resources Management.
Transfer closed case files in 10-year
blocks to the National Archives.

2. Other headquarters official case
files-Hold in office 2 years after
closing, then retire to the Office of
Information Resources Management.
Destroy 10 years after cases are closed.

3. Regional office or investigator
working files-Retained in regional files
for 6 months. At the end of 6 months,
they are forwarded to headquarters and
combined with the headquarters files.

c. Index/Indices-Destroy or delete
with related records or sooner if no
longer needed.

SYSTEM MANAGER(S) AND ADDRESS:

Director, Office of Investigations, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555.

NOTIFICATION PROCEDURE:

Director, Division of Freedom of
Information and Publications Services,
Office of Administration, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555.

RECORD ACCESS PROCEDURES:

Same as "Notification procedure."
Information classified pursuant to
Executive Order 12356 will not be
disclosed. Information received in
confidence will be maintained pursuant
to the Commission's Policy Statement on
Confidentiality, Management Directive
8.8, "Management of Allegations"
(formerly NRC Manual Chapter 0517),
and the procedures covering
confidentiality in Chapter 7 of the Office
of Investigations Procedures Manual
and will not be disclosed to the extent
that disclosure would reveal a
confidential source.

CONTESTING RECORD PROCEDUREI:

Same as "Notification procedure."

RECORD SOURCE CATEGORIES:

The information in this system of
records is obtained from sources
including, but not limited to, NRC
officials and employees; Federal, State,
local, and foreign agencies; and other
persons.

SYSTEMS EXEMPTED FROM CERTAIN
PROVISIONS OF THE ACT:

Pursuant to 5 U.S.C. 552a(k)(1). (k)(2),
and (k)(6), the Commission has
exempted portions of this system of
records from 5 U.S.C. 552a(c)(3), (d),
(e)(4)(G), (H), and (I), and (f). The
exemption rule is contained in 10 CFR
9.95 of the NRC regulations.

Dated at Rockville, M!D, this 24th day of
July 1992.

For the.Nuclear Regulatory Commission.
James M. Taylor,
Executive Director for Operations.
[FR Doc. 92-18657 Filed 8-5-92; 8:45 am]
BILLING CODE 7590-01-M

Regulatory Guides; Issuance,
Availability

The Nuclear Regulatory Commission
has issued a new guide in its Regulatory
Guide Series. This series has been
developed to describe and make
available to the public such information
as methods acceptable to the NRC staff
for implementing specific parts of the
Commission's regulations, techniques
used by the staff in evaluating specific
problems or postulated accidents, and
data needed by the staff in its review of
applications for permits and licenses.

Regulatory Guide 8.34. "Monitoring
Criteria and Methods To Calculate
Occupational Radiation Doses,"
provides criteria acceptable to the NRC
staff that may be used by licensees to
determine when monitoring is required.
The guide also describes methods
acceptable to the NRC staff for
calculating occupational radiation doses
when the intake is known.

Comments and suggestions in
connection with items for inclusion in
guides currently being developed or
improvements in all published guides
are encouraged at any time. Written
comments may be submitted to the
Regulatory Publications Branch,
Division of Freedom of Information and
Publications Services, Office of
Administration, U.S. Nuclear Regulatory
Commission, Washington, DC 20555.

Regulatory guides are available for
inspection at the Commission's Public
Document Room, 2120 L Street NW.,
Washington, DC. Copies of issued
guides may be purchased from the
Government Printing Office at the

34792



Federal Rogoter / Vol. 57, No, 152 / Thursday, Aingust 6, 190 1 Notices

current GPO pric Information on
current GPO prices may be obtained by
contacting the Superintendent of
Documents, U.S. Government Printing
Office, Post Office Box 37082,
Washington, DC 20013-7 , telephone
(202) 512-2Z or (202) 512-2171. issued
guides may also be purchased frnm the
National Technical Information Service
on a standing order basis. Details on
this service may be obtained by writing
NTIS, 5285 Port Royal Road. Springfield,
VA 22161.

(5 U.S.C. 552(a))
Dated at Rockville. Maryland, this 23d day

of July 1992.
For the Nuclear Regulatory Commission.

Eric S. Beckjord,
Director Office of Nucdear otulaory
Research.
[FR Doc. 92-16656 Filed 8-"2; :945 am]
BIWNG CODE 750-01-M

Regulatory Guides; Issuance,
Availability

The Nuclear Regulatory Commissiow
has issued a new guide in its Regulatory
Guide Series. This series has been
developed to describe and make
available to the public such information
as methods acceptable to the NRC staff
for implementing specific parts of the
Commission's regulations, techniques
used by the staff in evaluating specific
problems or postulated acidents, and
data needed by the staff in its review of
applications for permits and licenses.

Regulatory Guide 8.36. "Radiation
Dose to the Embryo/Fetus," provides
guidance on methods acceptable to the
NRC staff for calculating radiation dose
to an embryojfetus.

Comments and suggestions in
connection with items for inclusion in
guides currently being developed or
improvements in all published guides
are encouraged at any time. Written
comments may be subitted to the
Regulatory Publications Branch,
Division of Freedom of hinormation and
Publications Services, Office of
Administration, US. Nuclear Regulatory
Commission, Washington, DC 20555.

Regulatory guides are available for
inspection at the Commission's Public
Document Room, 2120 L Street NW.,
Washington, DC. Copies of issued
guides may be purchased from the
Government Printing Office at the
current GPO price.

Information on current GPO prices
may be obtained by contacting the
Superintendent of Documents, U.S.
Government Printing Office, Post Office
Box 37082, Washington, DC 20013-7082,
telephone (202) 512-Z249 or ( W)2 512-

2171. issued guides may also be
purchased from the National Technical
Information Service on a standing order
basis. Details on this service may be
obtained by writing NTIS, 5285 Port
Royal Road, Springfield, VA 22161.

(5 U.S.C. 552(a))
Dated at Rockville. Maryland, this 23d day

of July 1992.
For the Nuclear Regulatory Commission.

Eric S. Beckjod.
Dfwtc, Office siNmcisar lesulator
Research.
FR .Doc. 9,-18655 Filed 8--92; 8.,45 am]

BILMING OCE ?T541-M

NUCLEAR WASTE TECHNICAL

REVIEW BOARD

Open Yucca Mountain Tour

Pursuant to the Nuclear Waste
Technical Review Board's (the Board)
authority under section S5 of the
Nuclear Waste Policy Amendments Act
(NWPAA) o 1987 (Public Law 100-203).
the Board will be taking a bus tour of
the Yucca Mountain site on Friday.
October 16, 1992. The toar. which is
open to the public, will be conducted by
the US. Department of Energy (DOE).
The purpose of the tour is to update
Board members on site-characterization
activities being performed by the DOE
and its contractors at Yucca Mountain.
The tour will begin at the Valley Beak
Center, 101 Convention Center Drive.
Las Vegas, Nevada. at 7 a.m. and return
to the Valley Bank Center at
approximately 8 p.m.

All who wish to join the tour must
provide the following information to
Paula Afford, (703) 235-4473 or FAX
(703) 235-4495.

1. Full name (e.g.-Frank B. RandallJr.).
2. Social security number.
3. Date of birth (month, day, and

year).
4. Place of birth (city and state, or

country if non-U.S.).
5. Country of citizenship (indicate US.

or actual country).
U.S. citizens must call or fax their

data to Ms. Alford by September 30,
1992. Non-US. citizens must call or fax
their data to Ms. Alford by September
16,1992.

Absolutely no one will be registered
for the tour after the applicable cutoff
dates.

Those who attend the tour must
provide their own lunch and beverage.
The DOE will provide ice chests and
water during the tour. Recommended
clothing for the tour includes a jacket or

raingear, eftudy walking shoes, a hat,
and sunscreen lotion.

The Nuclear Waste Technical Review
Board was created by Congress in the
NWPAA to evaluate the technical and
scientific validity of activities
undertaken by dte DOE in its program to
manage the disposal of the nation's
spent fuel and defense high-level waste.
In that same legislation, Congress
directed the DOE to characterize a site
at Yucca Mountain, Nevada, for its
suitabilty as a potential location fk a
permanent repository for that waste.

For further information, contact Paula N.
Alford, Director, External Affairs, 10
Wilson Boslevard, Suite 90, Arlinton,
Virginia 22200; (703) 236-44"S.

Dated: August 3,1992.

William at n".
Em 'dve Dkwcr, Naciear Waee Technica
Review Boar

15R Doc. 92-18634 Piled 8-5-92; 0:45 am)
BIUM.U COOE 4820-A-

PACIFIC NORTHWEST ELECTRIC
POWER AND CONSERVATION
PLANNING COUNCIL

Columbia Niw Basin Fish nd Wildlife
Program; Amendmerf

AGENCY: Pacific Northwest Electric
Power and Conservation Planning
Council (Northwest Power Planning
Council).
ACTION: Notice of final wildlife
amendments to the Columbia River
Basin Fish and Wildlik Program
(Bonneville, The Dalle, ohn Day and
McNary Dams).

SUMMARY: On November IS, 1982.
pursuant to the Pacific Electric Power
Planning and Conservation Act (the
Northwest Power Act, 16 U.S.C. 839, et
seq.) the Pacific Northwest Electric
Power and Conservation Planning
Council (Council) adopted a Columbia
River Basin Fish and Wildlife Program
(program). The program has been
amended from time to time since then.
In 1989, the Council amended the
program to establish wildlife mitigation
goals and a process for adopting wildlife
loss estimates developed by wildlife
agencies and Indian tribes as starting
points for wildlife mitigation measures.
To be used as starting points, loss
estimates must first be amended into the
Council's program.

On March 10, 1991, the Council voted
to initiate proceedings pursuant to
section 4[d}i of the Northwest Power
Act to consider amending the program
to include wildlife loss estimates for the

I I I I I I II I I I I II II
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Bonneville, The Dalles. John Day and
McNary hydroelectric projects.
Comments were received through
November 7, 1991, and hearings were
held in Idaho, Montana, Oregon, and
Washington,
FINAL ACTION: The Council adopted the
proposed amendments at its February
11, 1992 meeting.
FOR FURTHER INFORMATION CONTACT.
The final amendments and a response to
public comments are available on
request (request document number 92-
11). In addition, the Council's wildlife
mitigation process is explained in a
document called "Wildlife Mitigation
Rule and Response to Comments,"
document number 89-35. The loss
estimates, entitled "Wildlife Impact
Assessment, Bonneville, McNary, The
Dalles, and John Day Projects" are also
available upon request. Those wishing
to receive copies of any of these papers
should contact the public affairs division
in the Council's central office, 851 SW.
Sixth Avenue. Suite 1100, Portland,
Oregon, 97204, telephone 503-222-5161.
or toll free in Idaho, Montana. Oregon
and Washington 800-222-3355.
Edward Sheets,
Executive Director.
[FR Doc. 92-18668 Filed 8-5-92:8:45 aml
OILUNG CODE 0000-00-U

SECURITIES AND EXCHANGE
COMMISSION

Forms Under Review by Office of
Management and Budget

Agency Clearance Officer: Kenneth A.
Fogash (202) 272-2142.

Upon written request copy available
from: Securities and Exchange
Commission, Office of Filings,
Information and Consumer Affairs,
Washington, DC 20549.

Revision

Regulation 14A File No. 270-50

Notice is hereby given pursuant to the
Paperwork Reduction Act of 1980 (44
U.S.C. 3501 et seq.). that the Securities
and Exchange Commission
("Commission") has submitted for OMB
approval proposed revisions to
Regulations 14A which sets forth rules
governing the solicitation of proxies.
Regulation 14A, as revised, would affect
approximately 8,733 filers and cause
filers to incur an average estimated
burden of 92 hours per response.

The estimated average burden hours
are made solely for purposes of the
Paperwork Reduction Act and are not
derived from a comprehensive or even a
representative survey or study of the

costs of Commission rules or forms.
General comments regarding the
estimated burden hours should be
directed to Gary Waxman at the
address below. Any comments
concerning the accuracy of the
estimated average burden hours for
compliance with Commission rules and
forms should be directed to Kenneth A.
Fogash. Deputy Executive Director.
Securities and Exchange Commission.
450 Fifth Street, NW., Washington, DC
20549 and Gary Waxman. (PRA Project
No. 3235-0059). Clearance Officer.
Office of Management and Budget. room
3208. New Executive Office Building,
Washington. DC 20503.

Dated: July 28. 1992.
Margaret H. McFarland.
Depu!5 Secretary.
[FR Doe. 92-18608 Filed 8-5-92: 8:45 amI
*ILU.UG CODE S01I1-V

Forms Under Review by Office of
Management and Budget

Agency Clearance Officer--Kenneth A.
Fogash, (202) 272-2142

Upon written request copy available
from: Securities and Exchange
Commission. Office of Filings,
Information and Consumer Affairs,.
Washington. DC 20549

Extensions
Regulation S. File No. 270-315
Form 144. File No. 270-112
Form N-2, File No. 270-21

Notice is hereby given pursuant to the
Paperwork Reduction Act of 1980 (44
U.S.C. 3501 et seq.), that the Securities
and Exchange Commission
("Commission") has submitted for OMB
approval extensions on the following:

Form 144 affects approximately 31,136
filers and results in 62.672 total annual
burden hours.

Regulation S is assigned one burden
hour for administrative convenience
since the regulation does not impose any
burden with respect to the collection of
information.

Form N-2 affects approximately 120
filers and results in 195,600 total annual
burden hours.

The estimated average burden hours
are made solely for purposes of the
Paperwork Reduction Act and are not
derived from a comprehensive or even a
representative survey or study of the
costs of Commission rules or forms.
General comments regarding the
estimated burden hours should be
directed to Gary Waxman at the
address below. Any comments
concerning the accuracy of the
estimated average burden hours for

compliance with Commission rules and
forms should be'directed to Kenneth A.
Fogash. Deputy Executive Director.
Securities and Exchange Commission.
450 Fifth Street, NW., Washington. DC
20549 and Gary Waxman, (PRA Project
Nos. 3235-0101, 3235-0357 and 3235-
0026), Clearance Officer, Office of
Management and Budget, room 3208,
New Executive Office Building,
Washington. DC 20503.

Dated: July 27. 1992.
Margaret H. McFarland.
Deputy Director.
[FR Doc. 92-18667 Filed 8-5-92: 8:45 am]
BILLINo CODE 8010-01-U

[Rel. No.'1C-18874; 812-7772]

Daily Money Fund, et al.; Application

Iuly 30. 1992.
AGENCY: Securities and Exchange
Commission ("SEC").
ACTION: Notice of application for
exemption under the Investment
Company Act of 1940 (the "Act").

APPUCANTs: Daily Money Fund; Daily
Money Fund II. Daily Tax-Exempt
Money Fund; Fidelity Special Situations
Fund: Fidelity Beacon Street Trust:
Fidelity Broad Street Trust; Fidelity
California Municipal Trust- Fidelity
California Municipal Trust II; Fidelity
Capital Trust; Fidelity Cash Reserves;
Fidelity Charles Street Trust; Fidelity
Commonwealth Trust; Fidelity Congress
Street Fund Fidelity Contrafund;
Fidelity Corporate Recovery Fund;
Fidelity Corporate Trust; Fidelity Court
Street Trust; Fidelity Court Street Trust
II: Fidelity Delaware Trust; Fidelity
Deutsche Mark Performance Portfolio.
L.P.; Fidelity Destiny Portfolios; Fidelity
Devonshire Trust: Fidelity Diversified
Trust; Fidelity Exchange Fund; Fidelity
Financial Trust; Fidelity Fixed-Income
Trust: Fidelity Franklin Street Trust:
Fidelity Fund; Fidelity Government
Securities Fund; Fidelity Income Fund:
Fidelity Income Trust; Fidelity
Institutional Cash Portfolios; Fidelity
Institutional Tax-Exempt Cash
Portfolios; Fidelity Institutional Trust;
Fidelity Institutional Investors Trust:
Fidelity Investment Series; Fidelity
Investment Trust: Fidelity Limited Term
Municipals; Fidelity Magellan Fund;
Fidelity Massachusetts Municipal Trust:
Fidelity Mdney Market Trust; Fidelity
Money Market Trust II; Fidelity Mt.
Vernon Street Trust; Fidelity Municipal
Trust; Fidelity Municipal Trust II:
Fidelity New York Municipal Trust;
Fidelity New York Municipal Trust II:
Fidelity Oliver Street Trust; Fidelity
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Puritan Trust; Fidelity Securities Fund;
Fidelity Securities Trust; idelity Select
Portfolios; Fideity Sterling Performance
Portfolio. LP. Fidelity Summer Street
Trust; Fidelity Trend Fund; Fidelity
Union Street Trust Fidelity Union Street
Trust 1I; Fidelity U.S. Investments-Bond
Fund, L.P.; Fidelity U.S. investments-
Government Securities Fund; LP.,
Fidelity Yen Performanxe Portfolio, LP.;
Spartan U.S. Treasury Money Market
Fund; Tax-Exempt Portfolios; Variable
Insurance Products Fund; Variable
Insurance Products Fund U; Zero
Coupon Bond Fund (each of the
foregoing investment companies are
collectively referred to herein as the
"Trusts"); each series of a Trust; and all
other investment companies or series
thereof for which Fidelity Management
& Research Company ('FMR"); Fidelity
Distributors Corporation ("EDC");
National Financial Servioes Corporation
("NFSC") or their subsidiaries or
affiliates, act or will in the hture act as
investment adviser or principal
underwriter FM FlXC; and NFSC.
RELEVANT 1940 ACT SECTIONS:
Exemption requested under section 6c)
from sections 18( 18g, and 18(i).
SUMMARY OF APPUCAT4Ob ApfplantS
seek a conditional order under sectido
6(c) of the Act to permit the issuance
and sale of an unlimited numberof
classes of securities by the Funds. These
classes would be identical in all
respects except for differences related to
expenses incurred solely by a particular
class of Fund shares, voting rights,
certain exchange privileges, and class
designation.
FUNG DATES: The application was filed
on August 12, 191 and was amended on
November 25. 1991. April 28, 1992 and
July 27. 13092.
HEARING 09 NOTWICATIGN OF NEARING:
An order granting the application will be
issued unless the SEC orders a hearing.
Interested persons may request a
hearing by writing to the SEC's
Secretary and serving applicants with a
copy of the request, personally or by
mail. Hearing requests should be
received by the SEC by 5"30 p.m. on
August 24.1992, and should be
accompanied by proof of service on
applicants, in the form of an affidavit or,
for lawyers, a certificate of service.
Hearing requests should state the nature
of the writer's interest, the reason for
the request, and the issues contested.

Cerismexcioting7rusts do net presently intend
to rely n the requeed relief and have not signed
the application. In the future, such Trusts may rely
on any erm reared pawmmte 4the epplicamtn if
they determime 4* ceste .adtiple des.. ef twr
in acordmiae At the sepsusemi tion4ad
conditions In the applicatik..

Persons who wish to be notified of a
heari"g may request notification by
writing to the SG~s Secretary.
ADDORErS. Secretary, SEC, 450 5th
Street NW., Washington, DC 20549.
Applicants, 82 Devonshire Street,
Boston, MA W2109.
FOR FURTHER INFORMATMN CONTACT.
Mary Kay Frech, Staff Attorney, at (202)
272-7648, or Elizabeth . Osterman,
Branch Chief, at (202) 272-3015 (Division
of Investment Management, Office of
Investment Company Regulation).
SUPPLEMENTARY INFORMATION: The
following is a summary of the
application. The complete application
may be obtained for a fee at the SEC's
Public Reference Branch.

ApphkBt' Rqprentabons

1. Applicants seek a conditional order
-under section 6(c) of the Act on behalf of
each Trust and each of its series and all
other investment companies or series
thereof for which FMR, FDC, or NFSC,
or their subsidiaries or affiliates, act or
will in the future act as investnent
adviser or priacipal underwriter (fsaid
Trusts and series therect, and said oter
investment cempames and aeries
thereof are colectively referred to
herein as 'Fumds" and individqally as a
"Fund").

2. Certain of the Trusts currently re
organized as business rusts under the
law of efther the Commnvoweafth of
Massachusetts or the State of Delaware.
Each such Trust that is organied In
Massachusetts is registered under the
Act. it is expected that each such Trust
that is organised as a Delaware
business trust will be registered under
the Act in the near future.' Most of The
Trusts are series companies and may
issue one or more series.

3. FlMR a registered investment
adviser, acts as each Faud's investment
manager and provides the Funds with
administrative services. FUR is a wholly
owned subsidiary of FMR Corp., a
holding company. FDC, a direct
subsidiary of FMR Corp., acts as the
distributor of all the Funds, other than
the three Funds for which NFSC an
indirect subsidiary of FUR Corp., serves
as distributor.

4. The Funds currently are offered and
sold to customers consisting of the
general public, as well as institutional
investors. Sha of beneficial iberest
("Shares") of same of the FUnd. are sold
with an initial sales charge with

' In eiitin auain of the Thes are organized
as limibe panamlehipL 2 iemi1mde tet s.
requested seder * So thes Tit" *i arty
similar partnership orantAed in the lutm, in
anticipalion oftheir future reorganization Into either
busines treutrcorporate rnu.

scheduled variations in accordance with
applicable pr-visios of rale 2d--1
under the Act. In addition, some Funds
have adopted a rule 12b-i plan under
the Act providing for the use of up to .5
of 1% of their respective net assets
anmaly to aid in the distribution of
Fund Shares. These currently issued and
outstanding Shares are hereinaftm
referred to as the "Existing Shares."

5. As a result of increased
segmentation of the market for mitual
funds, applicants believe that it is
imperative that the Funds be able to
tailor their services and expenses, to the
extent possible, to the needs of the
particular investor. To accomplish this,
and to expand their marketing
alternatives, the Funds are
contemplating the creation of new
shares.

6. Each Fund may create and offer an
unlimited number of different classes of
Shares ("New Shares") in connection
with (a) a distribution plan adopted
pursuant to rule 112,-1 under the Act
("12b-1 Plan"); and/or (b) a non-rdle
12b-I Shareholder services plan
("Shareholder Services PlanS, or (c no
128-4 Plan or Skareholder Services Plan.
The New Shares offered subject to the
12b-1 plan and the Shareholder Services
Plan are heintr referred to as the
"Zb-4 hares" and e "lhareholder
Services Plan Shames," respectively. The
1th- Plan and &e Sharehokder Services
Plan are tometimes collectively referred
to herein as la." A clses of
Shares issued by the Funds in
connection with any order granted in
response to the application will comply
with all representations and conditions
contained therein.

7. Under each type of Plan, the Fund
would enter into servicing agreements
("Service Agreement-) with banks,
brokerdealers, or other institutions
("Service Organizations") under which
the Service Organizations would
provide certain account administration
services to their customers who from
time to time beneficially own Shares
offered in connection with a particular
Plan or Plans.

8. The personal and account
maintenance services to be provided by
Service Organizations to their customers
under a Shareholder Services Plan may
include, but are not limited to, the
following: Acting as the sole shareholder
of record and nominee for all
shareholders; maintaining account
records for each shareholder who
beneficially owns Shareholder Services
Plan Shares, opening and closnb
accounts; answering questions and
handling correspondence from
sharehladers about their accounts;

J ] _ T • I I I I
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processing shareholder orders to
purchase, redeem, and exchange
Shareholder Services Plan Shares;
posting Interest; handling the
transmission of funds representing the
purchase price or redemption proceeds:
issuing confirmations for transactions in
Shareholder Services Plan Shares by
shareholders; distributing current copies
of prospectuses and shareholder reports;
assisting customers in completing
application forms, selecting dividend
and other account options, and opening
custody accounts with the Service
Organization; providing account
maintenance and accounting support for
all transactions; and similar personal
services and/or shareholder account
maintenance services as may be agreed
to by the Service Organization in the
future (collectively, the "Shareholder
Services Plan Services").

9. The distribution-related services to
be provided by Service Organizations to
the Funds and/or their customers under
the 12b-1 Plan of a Fund may include,
but are not limited to, the following:
advertising the availability of services
and products; designing material to send
to customers and developing-methods of
making such materials accessible to
customers; providing information about
the product needs of customers;
providing facilities to solicit Fund sales
and to answer questions from
prospective and existing investors about
the Fund; receiving and answering
correspondence from prospective
investors, including requests for sales
literature, prospectuses, and statements
of additional information; displaying
and making sales literature and
prospectuses available on the Service
Organization's premises; acting as
liaison between shareholders and the.
Fund, including obtaining information
from the Fund, and providing
performance and other information
about the Fund; and providing
additional personal services and/or
shareholder account maintenance
services like those listed above as
Shareholder Services PlanServices or
additional distribution-related services
as may be agreed to by the Service
Organization in the future (collectively,
the "12b-1 Plan Services"). The Service
Agreement would further provide for
compensation to broker-dealers for their
efforts to sell the 12b-1 Plan Shares to
their brokerage customers and
prospective customers.10. The provision of Shareholder
Services Plan Services and 12b-1 Plan
Services under the Plans would augment
(and not be duplicative of) the services
to be provided to each fund by its
investment adviser and distributor and

by the party which provides custody
and recordkeeping services to each
particular Fund. In addition, in the event
that a Fund adopts both a Shareholder
Services Plan and a 12b-1 Plan, the
Trustees will assure that, to the extent
that the Plans may be deemed to overlap
in some respects, compensation shall
not be duplicative as the result of the
use of both Plans.

11. Under each type of Plan, theFunds
would pay a Service Organization for its
services and assistance in accordance
with the terms of the Plan and the
particular Service Agreement. Such
payments are hereinafter referred to as
"Service Payments." The expense of
such payments would be borne entirely
by the beneficial owners of the class of
New Shares of the fund to which the
Service Agreement relates.

12. Service Payments paid to a Service
Organization pursuant to a 12b-1 Plan
would not exceed the amount permitted
under applicable regulations of the
National Association of Securities
Dealers, Inc. ("NASD"). Currently the
amount of Service Payments under a
12b-1 Plan is expected to be up to .65%
per annum of the average daily net-asset
value of the 12b-1 Plan Shares. The level
of payments permitted under the
12b-1 Plan shall be changed only
pursuant to approval by the
shareholders of the affected class of a
Fund. Service Payments pursuant to a
Shareholder Services Plan would not
exceed the amount permitted under
applicable NASD regulations. Currently,
such Service Payments are expected to
be up to .25% per annum of the average
daily net asset value of those shares
beneficially owned by customers of the
bank, trust company, or other financial
institution with respect to which
personal and account maintenance
services are performed under a
Shareholder Service Plan. The Service
Payments would not be increased over
the above limits unless the Commission
in the future approves regulations
promulgated by the NASD authorizing
higher payments.

13. Each New Share or Existing Share
in a particular Fund would represent,
regardless of class, an interest in the
same portfolio of investments of the
Fund and would have identical voting,
dividend, liquidation, and other terms
and conditions, except that: (a) Each
class of New Shares would have a
different class designation; (b) each
class of New Shares offered in
connection with a Plan would bear the
expense of the Service Payments that
would be made under the Service
Agreepients that-have been entered into
with respect to sueh classt (c) each class

of New Shares also could bear certain
other expenses that are directly
attributable only to the class, including
(i) transfer agent fees identified by
applicants as being attributable to a
specific class of Shares; (ii) printing and
postage expenses related to preparing
and distributing materials such as
shareholders reports, prospectuses, and
proxy statements to current
shareholders of a specific class; (iii) blue
sky registration fees incurred by a class
of Shares; (iv) SEC registration fees
incurred by a class of Shares; (v) the
expense of administrative personnel and
services as required to support the
shareholders of a specific class; (vi)
trustees' fees or expenses incurred as a
result of issues relating to one class of
Shares: and (vii) accounting expenses
relating solely to one class of Shares
(collectively referred to herein as "Class
Expenses"); (d) only the holders of the
New Shares of the class or classes
involved would be entitled to vote on
matters pertaining to a Plan and any
related agreements relating to such class
or classes; 3 and (e) each class Would
have different exchange privileges. No
Class Expenses other then those
enumerated above would be charged
without obtaining an amendment of the
exemptite order requested in 'the
application.

14. The gross income of all Funds will
be allocated among the classes of
Shares on the basis of the relative
applicable net asset values. Expenses of
the Trusts that have established multiple
portfolios that cannot be attributed
directly to any one Fund ("Trust
Expenses") generally will be allocated
to each Fund based on the relative net
assets of such Fund.4 Certain expenses
may be attributable to a particular Fund,
butnot a particular class ("Fund
Expenses"). All such Fund Expenses
incurred by a Fund would be borne on
the basis of the relative net asset values
of the classes of that Fund, except for
the Service Payments that are made'
under a Plan that has been adopted In
connection with a class of Shares and
except for Class Expenses. Finally,
Class Expenses may be attributable to i

3 Shares offered in connection with the

Shareholder Services Plan will not necessarily be
accorded the voting rights specified in rule 12b-1.
although the trustees may approve a Shareholder
Services Plan with such rights. If an issue relating to
a Plan, or a Service Agreement related thereto, Is
submitted to a vote of shareholders, only the
holders of the Shares of the class or classes affected
by the Plan or Service Agreement would be entitled.
to vote.

4 From time to time, the Trusts may allocate
expenses among Funds using alternative methods,
including allocation based on the number of •
6herehoiders of each Fund.,
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particular class of Shares of a Fund. All
Class Expenses incurred by a class of
Shares would be borne on a pro rota
basis by the outstanding Shares of such
class.

15. Because of the Service Payments
and Class Expenses that may be borne
by each class of Shares, the net income
of (and dividends payable to) each class
may be different than the net income of
(and dividends payable to) the other
classes of Shares in the same Fund.
Dividends paid to each class of Shares
in a Fund would, however, be declared
and paid on the same days and at the
same times, and; except as noted with
respect to the expenses of Service
Payments and Class Expenses, would be
determined in the same manner and
paid in the same amounts. In the case of
each of the Funds that are not money
market funds, which do not maintain a
constant net asset value per share, and
do not declare dividends on a daily
basis, the net asset value per share of
the classes of Shares of the Fund will
vary.

16. Except as noted below, each class
of Shares may be exchanged only for
Shares of the same class in another
Fund within the same "group of
investment companies" as that term is
defined in rule lla-3(a) under the Act.
Shares of each Fund within the same
group of investment companies will be
exchangeable for shares of each of the
other Funds within that group with the
same characteristics. This privilege
would apply irrespective of whether the
shares in question are newly created
12b-1 Plan Shares or Shareholder
Services Plan Shares, or Existing Shares
with those characteristics. Accordingly,
for example, Existing Shares subject to a
rule 12b-I plan of one Fund would be
exchangeable for newly-created 12b-i
Plan Shares of another Fund.
Notwithstanding the foregoing,
exchanges will be permitted among
different classes should a shareholder
cease to be eligible to purchase Shares
of the original class by reason of a
change in the shareholder's status.

Applicants' Legal Analysis

1. Applicants request an exemptive
order pursuant to section 6(c) of the Act
because the proposed issuance and sale
of New Shares might be deemed: (a] To
result in a "senior security" within the
meaning of section 18(g) of the Act and
to be prohibited by section 18(f)(1) of the
Act; and (b) to violate the equal voting
provisions of section 18(i) of the Act.
The creation of the New Shares may
result in Shares of a class having
"priority over [another] class as to * " "
payment of dividends" and having
unequal voting rights because, under the

proposed arrangement. certain classes
of Shares in the same Fund would bear
the expense of Service Payments and
Class Expenses and would enjoy
exclusive voting rights with respect to
matters concerning the Plans.

2. Applicants believe that the
proposed allocation of expenses and
voting rights relating to the Plans is
equitable, and would not discriminate
against any group of shareholders.
Although investors purchasing shares
offered in connection with a Plan would
bear the costs associated with the
related services, they would also enjoy
the benefits of those services and, in the
case of Rule 12b-1 Plan Shares,
exclusive shareholder voting rights with
respect to matters affecting such Plan.
Conversely, investors purchasing Shares
that are not covered by such Plan would
not be burdened with such expenses, or
enjoy such voting rights.

3. Applicants believe that by offering
New Shares in connection with Plans as
described above, and also by creating
and offering Shares independently of
Plans, the Funds may be able to achieve
added flexibility in meeting the service
and investment needs of shareholders
and future investors. If New Shares are
created and Plans adopted as described,
the Funds will be able to address more
precisely the needs of the particular
investors and cause the associated
expenses to be borne by such investors.
Applicants acknowledge that this
objective might be achieved through the
organization of new investment
portfolios, but believe that it would be
inefficient and economically unfeasible
to organize a separate investment
portfolio for each class of Shares
created. Applicants assert that not only
would unnecessary accounting,
bookkeeping, and legal costs be incurred
in organizing and operating such new
portfolios, but the management of the
new portfolios, as well as any existing
portfolios, might be hampered. For these
reasons, the Funds seek to create new
classes of Shares, rather than new
portfolios.

4. Applicants maintain that the
proposed arrangement does not involve
borrowing, and does not affect the
Funds' existing assets or reserves. Nor
would the proposed arrangement
increase the speculative character of the
Shares of a Fund since all Shaes of a
Fund will participate in all of the Fund's
appreciation, income, ind'all of the
Fund's expenses (with the exception of
the proposed Service Payments and
Class Expenses) on the basis of the
relative applicable net assets of the
classes.

Applicants' Conditions

Applicants agree that the following
conditions may be Imposed in any order
of the Commission granting the
requested relief:

1. Each class of Shares of a Fund will
represent interests in the same portfolio
of investments, and be identical in all
aspects, except as set forth below. The
only differences between the classes of
Shares of a Fund will relate solely to
one or more of the following: (a) The
method of financing certain Class
Expenses, which are limited to any or all
of the following (i) transfer agent fees
identified by applicants as being
attributable to a specific class of Shares;
(ii) printing and postage expenses
related to preparing and distributing
materials such as shareholder reports,
prospectuses, and proxy statements to
current shareholders of a specific class;
(iii) blue sky registration fees ncurred
by a class of Shares; (iv) Commission
registration fees incurred by a class of
Shares; (v) the expense of
administrative personnel and services
as required to support the shareholders
of a specific class; (vi) trustees' fees or
expenses incurred as a result of issues
relating solely to one class of Shares;
and (vii)- accounting expenses relating to
one class of Shares; (b) expenses
assessed to a class pursuant to a
Shareholder Services Plan and/or 12b-i
Plan with respect to a class; (c) the fact
that the classes will vote separately
with respect to the Fund's Shareholder
Services Plan and/or 12b-I Plan; (d) the
different exchange privileges of the
classes of Shares; and (e) the
designation of each class of Shares of a
Fund. Any additional incremental
expenses not specifically identified
above which are subsequently identified
and determined to be properly allocated
to one class of Shares shall not be so
allocated until approved by the
Commission pursuant to an amended
order.

2. The trustees of the Trusts, including
a majority of the independent trustees,
will approve the offering of different
classes of Shares (the "Multi-Class
System") prior to the implementation of
that system by a particular Fund. The
minutes of the meetings of the trustees
of the Trusts regarding the deliberations
of the trustees with respect to the
approvals necessaty to implement the
Multi-Class System' will reflect in detail
the reasons for the trustees'
determination that the proposed Multi-
Class System is in the best interest of
both the Funds and their shareholders

3. The,initial determination of the
Class Expenses that will be agocated to
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a particular class and amy subsequent
changes thereto will be reviewed and
approved by a vote of the boards of
trustees of the Trusts Including a
majority of the trustees who are not
interested persons of the Trusts. Any
person authorized to direct the
ablocation and disposition of monies
paid or payable by the Funds to meet
Class Expenses shall provide to the
board of trustees. and the trustees shall
review, at least quarterly, a written
report of the amounts so expended and
the purposes for which such
expenditures were made.

4. On an ongoing basis, the trustees of
the Trusts pursuant to their fiduciary
responsibilities under the Act and
otherwise, will monitor the Funds for the
existence of any material conflicts
among the interests of the classes of
Shares. Th@ trustees, including a
majority of the ildependent trustees.
shall take ouch action as is reasonably
necessary to eliminate any such
conflicts that may develop. Each Fund's
distributor and advisor will be
responsible for reporting any potential
or existing conflicts to the trustees. If a
conflict arises, the Fund's distributor
and advisor at their own cost, will
remedy such conflict up to and including
establishing a new registered
management investment company.

5. Any 12b-1 Plan adopted or amended
to permit the assessment of a rule 12b-1
fee on any class of Shares which has not
had Its rule 12b-1 plan approved by the
public shareholders of that class will be
submitted to the public shareholders of
such class for approval at the next
meeting of shareholders after the initial
issuance of the class of Shares. Such
meeting is to be held within 16 months
of the date that the registration
statement relating to such class first
becomes effective or, if applicable, the
date that the amendment to the
registration statement necessary to offer
such class first becomes effective, or
within such other period as required by
the Commission staff via undertaking in
the registration statement relating to
such clam, or, if applicable, in the
amendment to the registration statement
offering such clam.

& The distributor of each Fund will
adopt compliance standards as to when
each class of Shares may be sold to
partIcular investors. Applicants will
require all persons selling Shares of the
Funds to agree to conform to such
standards.

7. The Shareholder Services Plans will
be adapted and operated In accordance
with th procedures set forth in rule 12b-
I (b) through (f) as if the expenditures
made theresnder were subject to rule
12b-1. except that shareholders need not

enjoy the voting rights specified in rule
12b-L. In evaluating the Shareholder
Services Plans. the trustees will
specifically consider whether (a) such
Plans are in the best interest of the
applicable classes and their respective
shareholders. (W$ the services to be
performed pursuant to the Shareholders
Services Plans are required for the
operation of the applicable classes, (c)
the Service Organizations can provide
services at least equal. in nature and
quality, to those provided by others.
including the Funds. providing similar
services, and [d) the fees for such
services are fair and reasonable in the
light of the usual and customary charges
made by other entities, especially non-
affiliated entitles, for services of the
same nature and quality.

S. Each Service Agreement entered
into pursuant to a Shareholder Services
Plan will contain a representation by the
Service Organization that any
compensation payable to the Service
Organization in connection with the
investment of customers' assets in the
Funds (a) will be disclosed by it to the
customers. (b) will be authorized by its
customers, and (c) will not result in an
excessive fee to the Service
Organization.

9. Each Service Agreement entered
into pursuant to a Shareholder Services
Plan will provide that. in the event an
issue pertaining to a Shareholder
Services Plan is submitted for
shareholder approval, the Service
Organization will vote any Shares held
of its own account in the same
proportion as the vote of those Shares
held for its customers' accounts.

10. The trustees will receive quarterly
and annual statements concerning the
amounts expended under the
Shareholder Services Plans and 12b-1
Plans and the related Service
Agreements complying with paragraph
(b)(3)(ii) of rule 12b-1. as it may be
amended from time to time. In the
statements, only expenditures properly
attributable to the sale or servicing of a
particular class of Shares will be used to
justify any distribution or servicing fee
charged to that class. Expenditures not
related to the sale or servicing of a
particular class will not be presented to
the trustees to justify any fee
attributable to that class. The
statements, including the allocations
upon which they are based, will be
subject to the review and approval of
the independent Trustees in the exercise
of their fiduciary duties.

11. Dividends paid by a Fund with
respect to easch class of its Shares, to the
extent any dividends are paid. will be
calculated in the some amner. at th
same time, on the same day, and will be

in the same amount, except thet Service
Payments made by a clas* under a Plan
and any Class Expenses will be borne
exclusively by that class.

12. The methodology and procedures
for calculating the net asset value and
dividends and distributions of the
classes and the proper allocation of
expenses among the classes has been
reviewed by an expert (the "Expert")
who has rendered a report to applicants,
which has been provided to the staff of
the Commission, that such methodology
and procedures are adequate to ensure
that such calculations and allocations
would be made In an appropriate
manner. On an ongoing basis, the
Expert, or an appropriate substitute
Expert, will monitor the manner in
which the calculations and allocations
are being made and, based upon such
review, will render at least annually a
report to the Funds that the calculations
and allocations are being made
properly. The reports of the Expert will
be filed as part of the periodic reports
filed with the Commission pursuant to
section 30(a) and 30(b)(1) of the AcL The
work papers of the Expert with respect
to such reports, following request by the
Funds (which the Funds agree to
provide), will be available for inspection
by the Commission staff upon written
request to the Funds for such work
papers by a senior member of the
Division of Investment Management,
limited to the Director, an associate
Director. the Chief Accountant, the Chief
Financial Analyst. and Assistant
Director, and any Regional
Administrators or Associate and
Assistant Administrators. The initial
report of the Expert is a 'Special
Purpose" report on the "Design of a
System" and ongoing reports would be
"Special Purpose" reports on the
"Design of a System and Certain
Compliance Tests" as defined and
described in SAS No. 44 of the AICPA.
as it may be amended from time to time.
or in similar auditing standards as may
be adopted by the AICPA from time to
time.

13. Applicants have adequate
facilities in place to ensure
implementation of the methodology and
procedures for calculating the net asset
value and dividends and distributions of
the classes of Shares and the proper
allocation of expenses among the

'classes of Shares and this
representation has been concurred with
by the Expert in the initial report
referred to in condition (12) above and
will be concurred with by the Expert. or
an appropriate subatitute Expert, on an
ongoing basis at least annually in the
ongoing reports referred to in condition
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(12) above. Applicants will take
immediate corrective action if this
representation is not concurred in by the
Expert or appropriate substitute Expert.

14. The prospectuses of each class of
Shares will contain a statement to the
effect that a salesperson and any other
person entitled to receive compensation
for selling or servicing Fund Shares may
receive different compensation with
respect to one particular class of Shares
over another in the Funds.

15. The conditions pursuant to which
the exemptive order is granted and the
duties and responsibilities of the
trustees of the Trusts with respect to the
Multi-Class System will be set forth in
guidelines which will be furnished to the
trustees.

16. The Funds will disclose the
respective expenses, performance data,
distribution arrangements, services,
fees, sales loads, deferred sales loads,
and exchange privileges applicable to
each class of Shares in every
prospectus, regardless of whether all
classes of Shares are offered through
each prospectus. The Funds will
disclose the respective expenses and
performance data applicable to all
classes of Shares in every shareholder
report. To the extent any advertisement
or sales literature describes the
expenses or performance data
applicable to any class of Shares, it will
also disclose the respective expenses
and/or performance data applicable to
all classes of Shares. The information
provided by applicants for publication
in any newspaper or similar listing of
the Funds's net asset value or public
offering price will present each class of
Shares separately.

17. Applicants acknowledge that the
grant of the exemptive order requested
by the application will not imply
Commission approval, authorization of
or acquiescence in any particular level
of payments that any Fund may make
pursuant to its Rule 12b-1 Plan or
Shareholder Services Plan in reliance on
the exemptive order.

For the SEC. by the Division of Investment

Management, under delegated authority.

Margaret H. McFarland,
Deputy Secretary.

[FR Doc. 92-188 Filed 8-5-92; 8"45 am]
BILLING CODE SIO-O1-M

DEPARTMENT OF STATE

[Public Notice 16651

Shipping Coordinating Committee;
Maritime Safety Committee and
Associated Bodies; Meeting

The Shipping Coordinating Committee
tSHC) will conduot an open meeting at
9:30 a.m. on Wednesday, December 2,
1992, in room 2415, at US Coast Guard
Headquarters, 2100 Second Street SW.,
Washington, DC 20593.

The purpose of the meeting is to
finalize preparations, including the
discussion of papers received and draft
U.S. positions, for the 61st Session of the
Maritime Safety Committee (MSC) and
associated bodies of the International
Maritime Organization (IMO) which is
scheduled for December 7-11, 1992, at
MO Headquarters in London. In
addition, the SHC will discuss draft U.S.
positions for the IMO working group on
strategy for port interface which is
scheduled to meet December 14-16,
1992, at INO headquarters.

Among other issues, items of
particular interest are:

-- Consideration and adoption of
amendments to Safety of Life at Sea
'74 and related codes.

-Reports of Technical Sub-Committees.

-Flag State compliance.
-Role of the human element in

maritime casualties.

-- Construction and safety aspects of oil
tankers and bulkers

-Marine transpok of radioactive
materials.

Members of the public may attend
these meetings up to the seating
capacity of the room. Interested persons
may seek information by writing to Mr.
Gene F. Hammel. U.S. Coast Guard (G-
CI), room 2114, 2100 Second Street, SW.,
Washington, DC 20593 or by calling
(202) 267-2280.

Dated: July 6, 1992.

Geoffrey Ogden,
Chairman, Shippin8 Coordinating Committee.

[FR Doc. 92-16685 Filed 8.-"Z- 8:46 am]
ILWNG CO0E 4716-4M

DEPARTMENT OF TRANSPORTATION
National Highway Traffic Safety
Administration
[Docket No. 92-36; Notice 21
Kolto Manufacturing Co., Ltd.; Receipt
of Petition for Determination of
Inconsquential Noncompliance
AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation (DOT).
ACTION: Correction.

SUMMARY: On July 29, 1992, NHTSA
published in the Federal Register a
notice of receipt of a petition from Koito
Manufacturing Co., Ltd. for
determination of Inconsequential
Noncompliance with 49 CFR 571.108,
"Lamps, Reflective Devices, and
Associated Equipment." Federal Motor
Vehicle Safety Standard (FMVSS) No.
108. (57 FR 33543) This notice corrects
the docket number to read "[Docket No.
92-36; Notice 1];" the July 29,1992,
notice had read "[Docket No. 92-35;
Notice 1]."

Issued on: July 31,1992.
Barry Ferice,
Associate AdministratorforRulemaking.
[FR Doc. 92-18027 Filed -5-2; 8:45 aml

ILUNG CODE 410-1-11

[Docket No. 92-16; Notice 21
Determination That Nonconforming
1989 Mitsubishi Galant Super Salon
Passenger Cars Are Eligible for
Importation
AGENCY National Highway Traffic
Safety Administration (NHTSA), DOT.
ACTION: Notice of determination by
NHTSA that nonconforming 1989
Mitsubishi Galant Super Salon
passenger cars are eligiblei for
importation.

SUMMARY: This notice announces the
determination by NHTSA that 1989
Mitsubishi Galant Super Salon
passenger cars not originally
manufactured to comply with all
applicable Federal motor vehicle safety
standards are eligible for importation
into the United States because they are
substantially similar to a vehicle
originally manufactured for importation
into and sale in the United States and
certified by its manufacturer as
complying with the safety standards (thi
1989 Mitsubishi Galant). id they are
capable of being readily modified to
conform to the standards.
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DATeI: The determination is effective on
August 6, 1992.
FOR FURTHER INFORMATION CONTACT.
Ted Bayler, Office of Vehicle Safety
Compliance, NHTSA (202-366-5306).
SUPPLEMENTARY INFORMATION:

Background

Under section 106[cX3)(AXi) of the
National Traffic and Motor Vehicle
Safety Act (the Act). 15 U.S.C.
1397(c)(3)(A)(i), a motor vehicle that was
not originally manufactured to conform
to all applicable Federal motor vehicle
safety standards shall be refused
admission into the United States on and
after January 31, 1990, unless NHTSA
has determined that
(I) the motor vehicle is * *
substantially similar to a motor vehicle
originally manufactured for importation
into and sale in the United States,
certified under section 114 (of the ActJ.
and of the same model year * * * as the
model of the motor vehicle to be
compared, and is capable of being
readily modified to conform to all
applicable Federal motor vehicle safety
standards.

Petitions for eligibility determinations
may be submitted by either
manufacturers or importers who have
registered with NHTSA pursuant to 49
CFR part 592. As specified in 49 CFR
593.7, NHTSA publishes notice in the
Federal Register of each petition that it
receives and affords interested persons
an opportunity to comment on the
petition. At the close of the comment
period, NHTSA determines, on the basis
of the petition and any comments that it
has received, whether the vehicle is
eligible for importation. The agency then
publishes this determination in the
Federal Register.

Champagne Imports Inc. of Lansdale.
Pennsylvania (Registered Importer R-
90-009). petitioned NHTSA to determine
whether 1989 Mitsubishi Galant Super
Salon passenger cars are eligible for
importation into the United States.
NHTSA published notice of the petition
on March 3, 1992 (57 FR 13790), to afford
an opportunity for public comment. The
reader is referred to that notice for a
thorough description of the petition. No
comments were received in response to
the notice. Based on its review of the
information submitted by the petitioner,
NHTSA has determined to grant the
petition.

Vehicle Eligibility Number for Subject
Vehicles

The importer of a vehicle admissible
under any final determination must
indicate on the form HS-7
accompanying entry the appropriate

vehicle eligibility number indicating that
the vehicle is eligible for entry. VSP 13 is
the vehicle eligibility number assigned
to vehicles admissible under this notice
of final determination.

Final Determinatio

Accordingly, on the basis of the
foregoing, NHTSA hereby determines
that a 1989 Mitsubishi Galant Super
Salon is substantially similar to a 1989
Mitsubishi Galant originally
manufactured for importation into and
sale in the United States and certified
under section 114 of the National Traffic
and Motor Vehicle Safety Act, and Is
capable of being readily modified to
conform to all applicable Federal motor
vehicle safety standards.

Authority: 15 U.S.C. 13971c)t3)(A}[i)(I) and
(C)(iii 49 CFR 593., delegation of authority
at 49 CFR 1.50 and 501.8.

Issued on: July 31 1992.
William A. Boehly,
Associate Administrator for Enforcement.
[FR Doc. 92-18635 Filed 8-5-92 8:45 am]
aILLMO CODE 4910-6M

Denial of Motor Vehicle Petition

This notice sets forth the reasons for
the denial of a petition submitted to the
National Highway Traffic Safety
Administration (NHTSA) under section
124 of the National Traffic and Motor
Vehicle Safety Act of 1966, as amended
(15 U.S.C. 1381 et seq.).

The Center for Auto Safety (CAS)
petitioned the agency on April 1. 1992, to
order owner notification and remedy of
1985 and later Coachmen motorhomes
"that have the hot exhaust pipe
extending directly out from under the
(fuel) filler pipe." CAS suggested that
during the filling of the fuel tank, fuel
could spill onto the hot pipe and
vaporize, creating a fire hazard, if an
ignition source is present. CAS first
petitioned the agency to order the recall
of these vehicles in July 1985.

In 1985. the agency denied the CAS
petition for the following reasons:

1. Past testing indicated that gasoline
will not ignite when spilled on a hot
surface such as a tailpipe.

2. Motor vehicles should not be
refueled with the engine running.

3. Several hundred thousand vehicles
produced by Chrysler, Ford, and
General Motors had been produced
over a number of years prior to
1985, with the fuel filter located
above the tailpipe. Agency files
failed to identify motorhomes or
vans which experienced a fire
caused by gasoline dripping onto
tailpipes.

CAS filed this current petition, based
on the following NHTSA statement, that
appeared in the Comments of the
National Highway Traffic Safety
Administration Regarding The
September 26. 1991 Statement of
Clarence M. Ditlow, Director, Center for
Auto Safety. Before the U.S.
Environmental Protection Agency,
October 25, 1991. The tests referred to
below are the tests mentioned in reason
number I above.

The tests referred to by CAS were
conducted over 15 years ago. The test
temperatures were much lower than
those experienced in late model vehicles
that have to comply with much more
stringent emission standards. The
criteria used in 1985 is not sufficient for
the basis of decisions made today, given
what is now known about operating
conditions and temperatures of modern
engines and exhaust systems * * *.
Exhaust system temperatures have been
measured over the last 5 years and are
now often 600 to 700 degrees hotter than
common exhaust temperatures of 10
years ago.

The petitioner noted that Coachmen
was building motorhomes with the
tailpipe exiting under the fuel filler after
1985, and that more stringent EPA
regulations have been in effect with
regard to motorhome conversion vans
since 1985. Therefore, the petitioner
speculated that gasoline may be
dripping onto tailpipes with
temperatures in the 1.200 to 1.400 degree
Fahrenheit (F) temperature range.
thereby presenting a risk of fire. The
facts, as discussed below, demonstrate
that this is not the case.

A motor vehicle exhaust system is
composed of five basic components: the
exhaust manifold, the exhaust pipe, the
catalytic converter, the muffler, and the
tailpipe. The exhaust pipe is the section
of tubing of the exhaust system that runs
from the engine exhaust manifold to the
entrance into the muffler or catalytic
converter. It is this section of a modern
exhaust system, along with the exterior
surface of the catalytic converter, where
the highest temperatures occur. The
section of tubing that runs from the
muffler to the rear of the vehicle is the
tailpipe. This is the section of an
exhaust system where the lowest
temperatures exisL The highest
temperatures in the tailpipe occur as a
"hot spot" at a bend in the tailpipe, e.g.,
where the pipe goes ever the rear axle,
not near the exit end of the tailpipe. In
situations where temperatures of the
exhaust pipe or catalytic converter
approach 1,200 degree F, the
temperatures at the exit end of the
tailpipe, according to testing conducted
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by the U.S. Forest Service and General
Motors, do not exceed 600 degrees F.
The Forest Service tests, which were
conducted with the cooperation of
NHTSA. determined that exhaust
system surface temperatures were
usually the highest at the first bend of
the exhaust pipe (where the general
direction of the exhaust gas flow first
becomes horizontal in the exhaust pipe)
and at the outlet of the catalytic
converter. The temperatures usually
remain high from the first bend to the
outlet area of the catalytic converter.
Temperatures then decrease along the
exhaust system until the area where the
tailpipe "kicks up" over the rear axle.
The Forest Service tests also indicated
that the exit end of the tailpipe cools
very rapidly as soon as the engine
returns to idle or is stopped.

Both the National Advisory
Committee for Aeronautics and the
American Petroleum Institute have
completed studies and published reports
concerning the ignition risk of gasoline
on hot surfaces in open air. With regard
to unleaded automotive gasoline
(including 100 octane), when tested for
auto-ignition by heated steel, iron,
copper, or nickel surfaces (in open air or
shrouded to simulate a vehicle's
underhood condition) the minimum
temperatures required for auto-ignition
exceed 1,000 degrees F.

The petitioner inaccurately describes
the location of the "hot" exhaust pipe in
these vehicles. The Coachmen
motorhomes do not " * * have the hot
exhaust pipe extending directly out from
under the filler pipe." It is the exit end of
the tailpipe, a much cooler component
than an exhaust pipe, that extends
outward below the filler pipe opening.
Based on available test results, the
temperature of this area of the tailpipe
does not approach the minimum
temperature necessary for auto-ignition
of gasoline, under any operation
conditions.

CAS, in their original petition dated
July 9, 1985, also asserted that if
gasoline spilled onto the tailpipe, even if
auto-ignition does not occur, a vapor
cloud might be formed that could result
in a "hazardous ball of fire, * * * if
there is any kind of ignition source."
NHTSA is aware that, in the presence of
an ignition source, fuel spillage while
refueling will likely result in a fire
because the vapor that forms above the
spilled gasoline will ignite. When
gasoline is spilled on any warm surface,
such as asphalt, concrete, or warm body
sheet metal, vaporization will occur
much quicker.

NHTSA is concerned with the
formation of vapor clouds. Vapor clouds
that form from evaporative emission

systems have resulted in safety
problems and vehicle safety recalls. In
such instances, the vapor can collect in
the underhood areas where the hottest
sections of the exhaust system, such as
the exhaust pipe and catalytic converter,
are located. Such vapor clouds could
remain in such locations and become
safety hazards while the vehicle is
either moving or stationary. The
formation of gasoline vapor clouds
coupled with the presence of ignition
sources which can occur in the motor
vehicle operating environment are of
concern to the agency and is precisely
why NHTSA has safety concerns
associated with on-board vapor
recovery systems.

In contrast, ignition of vapors from
fuel spilling on tailpipes or other
surfaces during refueling does not
appear to be a real-world problem. Any
vapor cloud that might form due to fuel
spillage on a tailpipe during refueling
will dissipate very quickly in the open
environment of a refueling station,
particularly once the vehicle departs,
and could not migrate into underhood or
underbody areas near hotter exhaust
system components.

Thus, these vapors would not be
exposed to surfaces of such
temperatures that ignition could occur.
Further, because the vapors dissipate
quickly upon vehicle movement, they
would not be exposed to ignition
sources associated with motor vehicle
crashes. As pointed out in NHTSA's
denial of the original CAS petition in
1985, "Several hundred thousand
vehicles produced by Chrysler, Ford,
and General Motors over a period of
many years have been built with the
gasoline filler location above the
tailpipe." NHTSA was not aware in
1985, nor is NHTSA now aware, of any
fires either caused or intensified by such
a configuration. NHTSA is aware of
only two fires involving any Coachmen
motorhouses, and neither of these fires
were the result of fuel spilling on the
tailpipe.
- Coachmen has reported that they are
not aware of any reports of fire resulting
from gasoline spilling on a tailpipe from
any source, including vehicle owners
and CAS. This includes all the incidents
of fuel expulsion, which would cause
gasoline to fall on the tailpipe as would
happen in refueling overflows. It should
be noted that fuel expulsion is a safety
concern, Coachmen conducted a safety
recall of certain vehicles in 1985 for this
problem, as described below.

Coachmen has taken several actions
since 1985 that are relevant to this

* discussion.
1. In Auagust 1985, Coachmen safety

recall 85V106. This recall was to prevent

fuel expulsion when the fuel filler cap
was removed. The recall included a new
two-stage pressure release cap requiring
a second 90 degree rotation after the
initial release of pressure. A permanent
exterior warning label was also
installed immediately over the fuel fuller
opening, instructing individuals refueling
the vehicle not to turn the cap the final
90 degrees until all pressure has been
released.

2. In July 1987, General Motors
developed a vent kit to vent fuel vapors
from the fuel tank to the rear of the
vehicle away from any potential ignition
source, when the internal tank pressure
exceeded approximately I psi (less than
V2 the pressure required to open the vent
in the fuel filler cap). Coachmen put this
kit into production in July 1907 and
furnished kits to dealers to retrofit all
1985 through 1987 vehicles.

3. In July 1987, Coachmen began
moving the mufflers on some of their
new models forward and exiting the
tailpipes in front of the rear wheels, in
order to reduce heat around the rear-
mounted fuel tank. Additional models
were included in September 1987 and
the remaining models in December 1987.

In summary, a review of all the
pertinent information leads to the
following conclusion:

1. The tailpipe that extends under the
Coachmen fuel filler opening is not
subject to the elevated temperatures
referred to by NHTSA in the document
cited by CAS in their petition. The
temperatures in this area of the tailpipe
are below the minimum temperatures
required for auto-ignition of gasoline on
a hot surface.

2. From 1985 through December 1987,
Coachmen produced approximately
14,000 motorhomes with the fuel filler
opening located above the exit of the
tailpipe. In spite of the fact that these
vehicles have been on the road for at
least 4 years, NHTSA is not aware of a
single fire that was caused or
aggravated by fuel spilling on the
tailpipe as suggested by CAS. Thus, a
review of the available information
revealed no indication of safety risk in
1985 through 1987 Coachmen
motorhomes regarding fuel spillage on
the tailpipe.

3. The petitioner has provided no
information indicating that fires have
occurred, or will occur, due to the
location of the fuel filler opening above
the tailpipe.

4. Coachmen has taken several
actions, including a safety recall, to
minimize the likelihood of fuel spilling
on the tailpipe.

5. Fuel vapors due to gasoline spilling
on a tailpipe during refueling do not

348K1
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create the safety concern associated
with fuel vapors stored on a vehicle.
Refueling vapors such as these that
might result from fuel spilling on a
tailpipe dissipate quickly and, compared
to stored vapors, are not exposed to
ignition sources associated with the
overall motor vehicle environment.

In consideration of the available
information, it is concluded that there is
not a reasonable possibility that an
order concerning the notification and
remedy of a safety-related defect in
relation to the petitioner's allegations
would be issued at the conclusion of an
investigation. Further commitment of
resources to determine whether a
safety-related defect trend exists does
not appear to be warranted. Therefore,
the petition is denied.

Authority: Sec. 124, Public Law 93-492; 88
Star. 1470 (15 U.S.C. 1410a): delegations of
authority at 49 CFR 1.50 and 501.8.

Issued on: July 31. 1992.
William A. Boehly,
Associate Administrator for Enforcement.
[FR Doc. 92-18689 Filed 8-5-92; 8:45 aml
BILLING CODE 4g10-S"-

DEPARTMENT OF THE TREASURY

Public Information Collection
Requirements Submitted to OMB for
Review

Dated: July 31,1992..
The Department of Treasury has

submitted the following public
information collection requirement(s) to
OMB for review and clearance under
the Paperwork Reduction Act of 1980.
Public Law 96-511. Copies of the
submission(s) may be obtained by
calling the Treasury Bureau Clearance
Office listed. Comments regarding this
information collection should be
addressed to the OMB reviewer listed
and to the Treasury Department
Clearance Officer, Department of the
Treasury. room 3171 Treasury Annex.

1500 Penrs . vania Avenue NW.,
Was. .ngton. DC 20220.

Office of Thrift Supervision

IB Nlmber: 1550-0014.
Form Num ber., None.
Type of Review: Extension.
Title: Request to Convert From a Mutual

Institutior to a Stock Institution-
Form AC (Application for
Conversion), and Exhibits (Form PS-
Proxy Statement. and Form OC-
Offering Circular).

Description: 12 CFR 563b states that no
mutual association shall convert to a
stock association without the prior
written consent of the Office of Thrift
Supervision.

Respondents: Businesses or other for-
profit.

Estimated Number of Respondents: 70.
Estimated Burden Hours Per

Respondent: 500 hours.
Frequency of Response: Other (only

required when converting to stock
form).

Estimated Total Reporting Burden:
35,000 hours.

Clearance Officer: Colleen Devine, (2021
908--6025, Office of Thrift Supervision,
2d Floor, 1700 G Street NW..
Washington, DC 20552.

OMB Reviewer: Gary Waxman. (202)
395-7340, Office of Management and
Budget, room 3208, New Executive
Office Building, Washington, DC
20503.

Lois K. Holland.
Departmental Reports Management Officer.
{Fi Doc. 92-18685 Filed 8-5-92:8:45 aml
BILULNG CODE 410-25-M

Public Information Collection
Requirements Submitted to OMB for
Review

DateJ: July 29, 1992.
The Department of Treasury has made

revisions and resubmitted the following
public information collection

requirement(s) to OMB for review and
clearance under the Paperwork
Reduction Apt of 1980, Public Law 96-
511. Copies of the submissions) may be
obtained by calling the Treasury Bureau
Clearance Officer listed. Comments
regarding this information collection
should be addressed to the OMB
reviewer listed and to the Treasury
Department Clearance Officer,
Department of the Treasury, Room 3171
Treasury Annex, 1500 Pennsylvania
Avenue, NW, Washington, DC 20220.

Internal Revenue Service

OMB Number: 1545-0123.
Form Number IRS Form 1120, Schedule

D (Form 1120), Schedule H (Form
1120), Schedule PH (Form 1120).

Type of Review: Resubmission.
Title: U.S. Corporation Income Tax

Return (1120), Capital Gains and
Losses (Schedule D), U.S. Personal
Holding Company (PHC) Tax
(Schedule H), Section 280H
Limitations for a Personal Service
Corporation (PSC) (Schedule PH).

Description: Form 1120 is used by
corporations to compute their taxable
income and tax liability, Schedule D
(Form 1120) is used by corporations to
report gains and losses from the sale
of capital assets. Schedule PH (Form
1120) is used by personal holding
companies to compute their tax
liability. Schedule H (Form 1120) is
used by personal service corporations
to determine if they have met the
minimum distribution requirements of
section 280H. The IRS uses these
forms to determine whether
corporations have correctly computed
their tax liability.

Respondents: Farms, Businesses or other
for-profit. Small businesses or
organizations.

Estimated Number of Respondents!
Recordkeepers: 2,462,931.

Estimated Burden Hours Per
Respondent/Recordkeeper

Form 1120 Schedule D Schedule H Schedule PH

Recordkeeping ................................................................. 68 hours 38 mrnutes .......... 6 hours 56 minutes. 5 ours 59 minutes........... 15 hours 19 minutes.
Learning about the law or the form ................................... 27 hours 49 minutes .......... 2 hours 29 minutes ............ 34 minutes ....................... 5 hours 10 minutes.
Preparing the form ................................................................ 52 hours 14 minutes .......... 4 hours 56 minutes ............ 39 minutes- ......................... 6 hours 52 minutes.
Copying, assembling. and sending the form. to the 8 hours 2 minutes .............. 48 minutes .............................. 4 hours 32 minutes

IRS

Frequency of Response: Annually.
Estimated Total Reporting!

Recordkeeping Burden: 469,458,657
hours.

Clearance Officer:. Garrick Shear (202)
535-4297. Internal Revenue Service.

Room 5571, 1111 Constitution Avenue,
,NW.. Washington, DC 20224.
OMB Reviewer: Milo Sunderhauf (202)

395-6880, Office of Management and
Budget. Room 3001, New Executive

Office Building, Washington, DC
20503.

Lois K. Holland.

Departmental Reports Management Officer.
[FR Doc. 92-18600 Filed 8-5-92: 8:45 aml

BILUNG CODE 4830"1-

34802
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Public Information Collection
Requirements Submitted to 0MB for
Review

Dated: July 29, 1992.
The Department of Treasury has

submitted the following public
information collection requirement(s) to
OMB for review and clearance under
the Paperwork Reduction Act of 1980,
Public Law 96-511. Copies of the
submission(s) may be obtained by
calling the Treasury Bureau Clearance
Officer listed. Comments regarding this
information collection should be
addressed to the OMB reviewer listed
and to the Treasury Department
Clearance Officer, Department of the
Treasury, room 3171 Treasury Annex,
1500 Pennsylvania Avenue, NW.,
Washington, DC. 20220.

Office of Thrift Supervision

OMB Number: 1550-0023.
Form Number: OTS Form 1313, Monthly

Cost of Funds Survey Systems
Worksheet, Officer Certification.

Type of Review: Revision.
Title: Thrift Financial Report (TFR).
Description: OTS collects financial data

from insured institutions and their
subsidiaries in order to assure their
safety and soundness as depositories
of the personal savings of general
public. The OTS monitors trends in
financial positions so that adverse
conditions can be reminded promptly.
These respondents are primarily
savings associations.

Respondents: Businesses or other for-
profit.

Estimated Number of Respondents/
Recordkeepers: 2,100.

Estimated Burden Hours Per
Respondent/Recordkeeper 21 hrs., 32
min.

Frequency of Response: Monthly,
Quarterly, Annually.

Estimated Total Reporting/
Recordkeeping Burden: 551,040 hours.

Clearance Officer: Colleen Devine (202)
906-6025, Office of Thrift Supervision
2d Floor, 1700 G Street, NW..
Washington, DC 20552.

OMB Reviewer: Gary Waxman (202)
395-7340, Office of Management and
Budget, Room 3208, New Executive
Office Building. Washington, DC
20503.

Lois K. Holland,
Departmental Reports Management Officer
[FR Doc. 92-18001 Filed 8-5-42: 8:45 amj
BILLING CODE 41110-25m-

Public Information Collection
Requirements Submitted to OMB for
Review

Dated: July 30, 1992.
The Department of Treasury has

submitted the following public
information collection requirement(s) to
OMB for review and clearance under
the Paperwork Reduction Act of 1980,
Public Law 96-511. Copies of the
submission(s) may be obtained by
calling the Treasury Bureau Clearance
Officer listed. Comments regarding this
information collection should be
addressed to the OMB reviewer listed
and to the Treasury Department
Clearance Officer, Department of the
Treasury, Room 3171 Treasury Annex,
1500 Pennsylvania Avenue, NW.,
Washington, DC 20220.

Internal Revenue Service

OMB Number: 1545--0055.
Form Number: IRS Form 1001,
Type of Review: Extension.
Title: Ownership, Exemption, or

Reduced Rate Certificate.
Description: This form is used by

owners of certain types of income to
report to a withholding agent, both the
ownership and any reduced or exempt
tax rate under tax conventions or
treaties, and, if appropriate, to claim a
release of tax withheld at source. The
withholding agent uses the information
to determine the appropriate
withholding.

Respondents: Individuals or
households, Businesses or other for-
profit, Small businesses or
organizations.

Estimated Number of Respondents!
Recordkeepers: 100,000.

Estimated Burden Hours Per
Respondent/Recordkeeper
Recordkeeping-4 hours, 32 minutes.
Learning about the law or the form-i
hour. Preparing and sending the form to
the IRS-1 hour, 7 minutes.

Frequency of Response: On occasion.
Estimated Total Reporting!

Recordkeeping Burden: 605,000 hours.
OMB Number: 1545-0823.
Regulation ID Numbers: FI-221--83

NPRM and FI-100-83 TEMP.
Type of Review: Extension.
Title: Indian Tribal Governments

Treated As States For Certain Purposes.
Description: The regulations provide

that if the governing body of a tribe, or
its subdivision, is not designated as an
Indian tribal government or subdivision
thereof for purposes of sections
7701(a)(4) and 781, it may apply fora
ruling from the IRS.

Respondents: Other: Indian Tribal
Governments and Their Subdivisions.

Estimated Number of Respondents:
25.

Estimated Burdea Hours Per
Respondent I hour.

Frequency of Response: Other (once).
Estimated Total Reporting Burden: 25

hours.
OMB Number: 1545-1059.
Form Number: IRS Forms 7018 and

7018-A. op
Type of Review: Extension.
Title: Employer's Order Blank for

Forms (7018) Employer's Order Blank for
1993 Information Returns (7018.-A).

Description: Forms 7018 and 7018-A
allow taxpayers who must file
information returns a systematic way to
order information tax forms materials.

Respondents: Businesses or other for-
profit, Small businesses or
organizations.

Estimated Number of Respondents:
1,473,000.

Estimated Burden Hours Per
Respondent: 3 minutes.

Frequency of Response, Annually.
Estimated Total Reporting Burden:

73,650 hours.
Clearance Officer: Garrick Shear (202)

535-4297, Internal Revenue Service.
Room 5571, 1111 Constitution Avenue,
NW.. Washington, DC 20224.

OMB Reviewer: Milo Sunderhauf
(202) 395-6880, Office of Management
and Budget, Room 3000, New Executive
Office Building, Washington, DC 2003.
Lois K. Holland,
DepartmentalReports Management Officer.
[FR Doc. 92-18602 Filed 8-6-ft 046 avl
BILLING CODE 4830-01-U

Public Information Collection
Requirements Submitted to 0MB for
Review

Dated: July 30. 1992.
The Department of Treasury has

submitted the following public
information collection requirement(s) to
OMB for review and clearance under
the Paperwork Reduction Act of 1960,
Public Law 9&-511. Copies of the
submission(s) may be obtained by
calling the Treasury Bureau Clearance
Officer listed. Comments regarding this
information collection should be
addressed to the OMB reviewer listed
and to the Treasury Department
Clearance Officer, Department of the
Treasury, Room 3171, Treasury Annex.
1500 Pennsylvania Avenue. NW.,
Washington. DC 20220.

Departmental Officse
OMB Number: 1505-0125.
Form Number: None.
Type of Review: Extension.
Tide: Section 2.18 and 2.23 of a

Revised 31 CFR part 2 National Security
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Information. Mandatory Declassification
Review and Access by Historical
Researchers and Former Presidential
Appointees.

Description: Information is used to
substantiate the status as a U.S. citizen
or permanent resident alien with respect
to requests for mandatory
declassification review under Executive
Order 12356 and to ensure payment of
fees incident to such requests and for
service provided to historical
researchers and former Presidential
appointees.

Respondents: Individuals or
households, State or local governments.

Estimated Number of Respondents: 3.
Estimated Burden Hours Per

Response: 45 minutes.
Frequency of Response: On occasion.
Estimated Total Reporting Burden: 1

hours.
Clearance Officer Lois K. Holland

(202) 622-1563, Departmental Offices.
Room 3171, Treasury Annex. 1500
Pennsylvania Avenue, NW..
Washington, DC 20220.
OMB Reviewer: Milo Sunderhauf

(202) 395-6880, Office of Management
and Budget. Room 3001, New Executive
Office Building, Washington, DC 20503.
Lois K. Holland.
Departmental Reports Management Officer.
[FR Doc. 92-18603 Filed 8-5-92:8:45 am]
BILUNG CODE 4110-25-4

DEPARTMENT OF VETERANS
AFFAIRS

Information Collection Under OMB
Review

AGENCY: Department of Veterans
Affairs.
ACTION: Notice.

The Department of Veterans Affairs
has submitted to OMB the following
proposal for the collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
chapter 35). This Document lists the
following information: (1) The title of the
information collection, and the
Department form number(s), if
applicable; (2) a description of the need
and its use; (3) who will be required or
asked to respond; (4) an estimate of the
total annual reporting hours, and
recordkeeping burden, if applicable; (5)
the estimated average burden hours per
respondent, (6) the frequency of
response; and (7) an estimated number
of respondents.
ADDRESSES: Copies of the proposed
information collection and supporting
documents may be obtained from Janet
G. Buyers, Veterans Benefits

Administration (20A5), Department of
Veterans Affairs, 810 Vermont Avenue.
NW. Washington. DC 20420, (202) 233-
3021.

Comments and questions about the
items on the list should be directed to
VA's OMB Desk Officer, Joseph Lackey,
NEOB, room 3002, Washington, DC
20503. (202) 395-7316. Do not send
requests for benefits to this address.
OATES: Comments on the information
collection should be directed to the
OMB Desk Officer within 30 days of this
notice.

Dated: July 30. 1992.
By direction of the Secretary.

1. Michael Berger.
Di~ectr, Records Management Service.

Reinstatement

1. Veterans Mortgage Life Insurance-
Change of Address Statement, VA Form
29-0563.

2. The form is used by VA to request
information needed for determining
continued entitlement to Veterans
Mortgage Life Insurance.

3. Individuals or households.
4. 20 hours.
5. 5 minutes.
6. On occasion.
7. 240 respondents.

[FR Doc. 92-18698 Filed 8-5-92; 8:45 amj
BILUNG CODE 13)-001M-

Information Collection Under OMB
Review

AGENCY: Department of Veterans
Affairs.
ACTION: Notice.

The Department of Veterans Affairs
has submitted to OMB the following
proposal for the collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35). This document lists the
following information: (1) The title of the
information collection, and the
Department form number(s), if
applicable: (2) description of the need
and its use; (3) who will be required or
asked to respond (4) an estimate of the
total annual reporting hours, and
recordkeeping burden, if applicable: (5)
the estimated average burden hours per
respondent; (6) the frequency of
response: and (7) an estimated number
of respondents.
ADDRESSES: Copies of the proposed
information collection and supporting
documents may be obtained from Janet
G, Byers, Veterans Benefits
Administration (20A5), Department of
Veterans Affairs, 810 Vermont Avenue,

NW.. Washington, DC 20420 (202) 233-
3021.

Comments and questions about the
items on the list should be directed to
VA's OMB Desk Officer, Joseph Lackey,
NEOB, room 3002, Washington, DC
20503, (202) 395-7316. Do not sent
requests for benefits to this address.
DATES: Comments on the information
collection should be directed to the
OMB Desk Officer by September 8, 1992.

Dated: July 30, 1992.
By direction of the Secretary,

B. Michael Berger.
Records Management Service.

Extension

1. Obtaining Supplemental
Information from Hospital or Doctor. VA
Form Letter 29--5511.

2. The form letter is used to request
medical evidence from the insured's
attending physician or hospital
regarding the continuation of disability
insurance.

3. Individuals or households.
4. 61 hours.
5. 15 minutes.
6. On occasion.
7. 244 respondents.

[FR Doc. 92-18699 Filed 8-5-9Z 8:45 am]
BILUNG CODE 832"1-M

Information Collection Under OMB
Review

AGENCY: Department of Veterans
Affairs.
ACTION: Notice.

The Department of Veterans Affairs
has submitted to OMB the following
proposal for the collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
chapter 35). This document lists the
following information: (1) The title of the
information collection, and the
Department form number(s), if
applicable; (2) a description of the need
and its use; (3) who will be required or
asked to respond; (4) an estimate of the
total annual reporting hours, and
recordkeeping burden, if applicable; (5)
the estimated average burden hours per
respondent; (6) the frequency of
response; and (7) an estimated number
of respondents.
ADDRESSEI: Copies of the proposed
information collection and suporting
documents may be obtained rom Janet
G. Byers, Veterans Benefits
Administration (20A5), Department of
Veterans Affairs, 810 Vermont Avenue,
NW, Washington, DC 20420 (202),233-
3021.

34804
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Comments and questions about the
items on the list should be directed to
VA's OMB Desk Officer, Joseph Lackey,
NEOB, room 3002, Washington, DC
20503, (202) 395-7316. Do not send
requests for benefits to this address.
DATES: Comments on the information
collection should be directed to the
OMB Desk Officer by September 6, 1992.

Dated: July 30,1992.
By direction of the Secretary.

B. Michael Berger,
Director, Records Management Service.

Reinstatement
1. Medical Information for

Reinstatement, VA Form Letter 29-762.
2. The form letter is used by veterans'

attending physicians to supply medical
information that is required to determine
eligibility for reinstatement of insurance
and/or total disability income
provisions.

3. Individuals or households.
4. 240 hours.
5.30 minutes.
6. On occasion.
7. 480 respondents.

[FR Doc. 92-18700 Filed 8-5-42; 8:45 am]
SILNG CODE 8320-C1-fl

Information Collection Under OMB
Review

AGENCY: Department of Veterans
Affairs.
ACTION: Notice.

The Department of Veterans Affairs
has submitted to OMB the following
proposal for the collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35). This document lists the
following information: (1) The title of the
information collection, and the
Department form number(s), if
applicable; (2) a description of the need
and its use; (3) who will be required or
asked to respond; (4) an estimate of the
total annual reporting hours, and
recordkeeping burden, if applicable; (5)
the estimated average burden hours per
respondent; (6) the frequency of
response; and (7) an estimated number
of respondents.
ADDRESSES: Copies of the proposed
information collection and supporting
documents may be obtained from Janet
G. Byers, Veterans Benefits
Administration 120A5J, Department of
Veterans Affairs, 810 Vermont Avenue,
NW., Washington, DC 20420 (202) 233-
3021.

Comments and questions about the
items on the list should be directed to
VA's OMB Desk Officer, Joseph Lackey,

NEOB, room 3002, Washington, DC
20503, (202) 395-7316. Do not send
requests for benefits to this address.
DATES: Comments on the information
collection should be directed to the
OMB Desk Officer by September 8, 1992.

Dated: July 30,1992.
By direction of the Secretary.

B. Michael Berger,
Director, Records Management Service.

Extension
1. Statement of Person Claiming to

Have Stood in Relation of Parent, VA
Form 21-524.

2. This form is used to gather
information about the relationship of the
claimant to the veteran in claims for
Pension Dependency and Indemnity
Compensation.

3. Individuals or households.
4. 4,000 hours.
5. 2 hours.
6. On occasion.
7. 2,000 respondents.

[FR Doc. 92-18701 Filed 8-5-92; 8:45 am]
BLLING CODE 6320-01-M

Information Collection Under OMB
Review

AGENCY: Departments of Veterans
Affairs.
ACTION: Notice.

The Department of Veterans Affairs
has submitted to OMB the following
proposal for the collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35). This document lists the
following information (1) The title of the
information collection, and the
Department form number(s), if
applicable (2) a description of the need
and its use; (3) who will be required or
asked to respond (4) an estimate of the
total annual reporting hours, and
recordkeeping burden, if applicable; (5)
the estimated average burden hours per
respondent; (6) the frequency of
response, and (7) an estimated number
of respondents.
ADDRESSES: Copies of the proposed
information collection and supporting
documents may be obtained from Janet
G. Byers, Veterans Benefits
Administration (2OA5), Department of
Veterans Affairs, 810 Vermont Avenue,
NW, Washington, DC'20420 (Z2 23- ,
3021.

Comments and questions about the
items on the list should be directed to
VA's OMB Desk Officer, Joseph Lackey,
NEOB, room 3002, Washington, DC
20503. (202)'395-7316. Do not send
requests for benefits to this address.

DATES: Comments on the information
collection should be directed to the
OMB Desk Officer by September 8,1992.

Dated: July 30, 1992.
By the direction of the Secretary.

B. Micheal Berger,
Director, Records Management Service.

Revision

1. Request for Information Concerning
Medical, Legal or Other Expenses, VA
Form 21-8416.

2. This form is used by a claimant to
report medical, legal, or other expenses
paid in connection with claims for
income-based benefits.

3. Individuals or households.
4. 32,133 hours.
5. 20 minutes.
6. On occasion.
7. 96,400 respondents.

(FR Doc. 92-18702 Filed 8-5-92; 8:45 aml
BIUNO COcE 8320-01-N

Advisory Committee on Readjustment
of Vietnam and Other War Veterans
Meeting

The Department of Veterans Affairs
(VA) gives notice under Public Law 92-
463 that a meeting of the Advisory
Committee on Readjustment of Vietnam
and Other War Veterans will be held
September 10 and 11, 1992. This is a
regularly scheduled meeting for the
purpose of reviewing VA and other
relevant services for Vietnam and other
war veterans, to review Committee
work in progress and to formulate
Committee recommendations and
objectives. The meeting will be held at
Techworld in room 1105 located at 801 1
Street, NW, Washington, DC. The
meetings on September 10 and 11 will
both begin at 8:30 a.m. and conclude at
4:30 p.m. The agenda for September 10
will consist of presentation, discussion
and update of VA services and activities
regarding women veterans experiencing
psychological difficulties related to
exposure to traumatic sexual abuse
and/or assault while in the military. The
first day's agenda will also cover a
review of findings and recommendations
regarding the Readjustment Counseling
Service Vet Centers.

On September 11 the Committee will
review issues, recommendations and
objectives regarding services to
homeless veterans and will, conduct a
planning meeting to identify topics and
objectives for the coming year. The
second day's agenda will also consist of
a review and discussion of-VA activities
regarding the celebration
commemorating the tenth anniversary of
the Vietnam Veterans Memorial.
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Both day's meeting will be open to the
public up to the seating capacity of the
room. Due to limited seating capacity of
the room, those who plan to attend or
who have questions concerning the
meeting should contact Arthur S. Blank.
Jr., M.D.. Director. Readjustment
Counseling Service, Department of
Veterans Affairs (phone number. 202-
535-75M4).

Dated- July 30,1992.
Diane H. Landis,
Committee Management Officer.
[FR Doc. 92-B8697 Filed 8-5-92:8:45 am)
SILIJNG CODE 6320-01-U
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This section of the FEDERAL REGISTER
contains notices of meetings published
under the "Government in the Sunshine
Act" (Pub. L 94-409) 5 U.S.C. 552b(e)(3).

COMMODITY FUTURES TRADING
COMMISSION
TIME AND DATE: 10:00 a.m., Tuesday,
August 11, 1992.
PLACE: 2033 K St., N.W., Washington,
DC, Lower Lobby Hearing Room.
STATUS: Open.

MATTERS TO BE CONSIDERED:

-Applications of the Commodity Exchange.
Inc. for contract designation in Platinum
futures and options

-Application of the Commodity Exchange,
Inc. for contract designation in Palladium
futures

-Applications of the Chicago Board of Trade
for contract designation in International
Commodity Index futures and options

CONTACT PERSON FOR MORE
INFORMATION: Jean A. Webb, 254-6314.
Jean A. Webb,
Secretary of the Commission.
[FR Doc. 92-18818 Filed 8-4-92; 3:15 pm]
BILLING CODE 351-01-M

COMMODITY FUTURES TRADING
COMMISSION
TIME AND DATE: 10:30 a.m., Tuesday.
August 11, 1992.
PLACE: 2033 K St., N.W., Washington,
DC, 8th Floor Conference Room.
STATUS: Closed.
MATTERS TO BE CONSIDERED:
Enforcement Matters.
CONTACT PERSON FOR MORE
INFORMATION: jean A. Webb, 254-6314.
Jean A. Webb,
Secretary of the Commission.
[FR Doc. 92-18819 Filed 8-4-92; 3:15 pm!

BILLING CODE 351-01-UA

COMMODITY FUTURES TRADING
COMMISSION
TIME AND DATE: 10:00 a.m., Tuesday,
August 25. 1992.
PLACE: 2033 K St.. N.W.. Washington.
DC Lower Lobby Hearing Room.
STATUS: Open.
MATTERS TO BE CONSIDERED.

-Application of the Chicago Board of Trade
for contract designation in Agricultural
Index futures

-Application of the Chicago Board of Trade
for contract designation in Barge Freight
Rate Index futures

CONTACT PERSON FOR MORE
INFORMATION: Jean A. Webb, 254-6314.

jean A. Webb,
Secretary of the Commission.

[FR Doc. 92-18820 Filed 8-4-92: 3:15 pm]
BILLING CODE 6351-01-M

COMMODITY FUTURES TRADING
COMMISSION

TIME AND DATE: 10:30 a.m., Tuesday,
August 25, 1992.

PLACE: 2033 K St.. N.W., Washington,
DC, 8th Floor Conference Room.
STATUS: Closed.

MATTERS TO BE CONSIDERED:
Enforcement Matters.

CONTACT PERSON FOR MORE
INFORMATION: Jean A. Webb, 254-6314.
Jean A. Webb,
Secretory of the Commission.
[FR Doc. 92-18821 Filed 8-4-92; 3:15 pm]
BILUNG CODE 6351-041-U

COMMODITY FUTURES TRADING
COMMISSION
TIME AND DATE: 10:45 a.m., Tuesday,
August 25, 1992.

PLACE: 2033 K St., N.W.. Washington,
D.C., 8th Floor Conference Room.

STATUS: Closed.
MATTERS TO BE CONSIDERED, Rule
Enforcement Review.

CONTACT PERSON FOR MORE
INFORMATION: Jean A. Webb, 254-6314.
jean A. Webb,
Secretary of the Commission.
[FR Doc. 92-18822 Filed 8-4-92; 3:15 pm]
BIWLNO CODE 6351-01-M

FEDERAL ELECTION COMMISSION

"FEDERAL REGISTER" NUMBER. 92-18197.

PREVIOUSLY ANNOUNCED DATE AND TIME:
Thursday, August 0, 1992, 10:00 a.m.
Meeting Open to the Public.

THE FOLLOWING ITEMS WERE ADDED TO
THE AGENDA:
Gephardt for President Committee, Inc.

Request for Extension to Make Repayment
to United States Treasury (LRA #328)
(Continued from meeting of July 30,1992)

lack Kemp for President Committee, Inc.
Request for Extension to Make Repayment
(Continued from meeting of July 30,1992)

Advisory Opinion 1992-20: Mr. Frederick T.
Spahr of the American Speech-Language-
Hearing Association ("ASHA") and ASHA
PAC ("ASHA-PAC"). (Continued from
meeting of July 30,1992)

Advisory Opinion 1992-23: Mr. Thomas N.
Edmonds on behalf of Mr. James Jay Baker.
(Continued from meeting of July 30, 1992)

Transfers of Funds from State to Federal
Campaigns Final Rule. (Continued from
meeting of July 30, 1992)

Notice of Proposed Rulemaking on Transfers
Between Federal Candidate Committees.
(Continued from meeting of July 30, 1992)

DATE AND TIME: Tuesday, August 11,
1992, 10:00 a.m.

PLACE: 999 E Street, NW., Washington,
DC.
STATUS: This Meeting Will Be Closed to
the Public.

ITEMS TO BE DISCUSSED.
Compliance matters pursuant to 2 U.S.C.

1 437g.
Audits conducted pursuant to 2 U.S.C. 1 437g,

§ 438(b), and Title 2, U.S.C.
Matters concerning participation in civil

actions or proceedings or arbitration
Internal personnel rules and procedures or

matters affecting a particular employee

DATE AND TIME: Thursday, August 13,
1992, 10:00 a.m.

PLACE: 999 E Street, NW., Washington,
DC. (Ninth Floor.)

STATUS: This Meeting Will Be Open to
the Public.

ITEMS TO BE DISCUSSED:
Correction and Approval of Minutes
Title 26 Certification Matters
Advisory Opinion 1992-24: Mr. Reed F.

Bilbray of Pilzer for Congress
Advisory Opiniono199-27: Mr. Jan.Baran on

behalf of the National Republican
Senatorial Committee ("NRSC")

Advisory Opinion 1992-28: Mr. Stevenson H.
Waltien, Jr. of Leahy for U.S. Senator
Committee

Administrative Matters

PERSON TO CONTACT FOR INFORMATION.
Mr. Fred Eiland, Press Officer,
Telephone: (202) 219-4155.

Delores Harris,
Administrative Assistant.

[FR Doc. 92-18835 Filed 8-4-92; 3:49 pmn]
BILLING COOE 671S-01-1

FEDERAL MARITIME COMMISSION
TIME AND DATE 10:00 a.m., August 5,
1992.

PLACE: Room 12126, 1100 L Street, NW.,
Washington, DC 20573-0001.

STATUS: Closed.

MATTER(S) TO BE CONSIDERED:

1. Docket No. 91-30-Sea-Land
Dominicana, S.A. and Sea-Land of Puerto
Rico, Inc. v. Sea-Land Service, Inc.-
Consideration of the Record.



34606 Federal Register / Vol. 57, No. 152 / Thursday, August 6, 1992 / Sunshine Act Meetings

2. Docket No. 91-10-Orient Overseas
Container Line, Inc v. Espee Trading
Corporation-Consideration of the Record.

CONTACT PERSON FOR MORE
INFORMATION: Joseph C. Polking,
Secretary, (202) 523-5725.
Joseph C. Podn
Secretary.
[FR Doc. 92-18731 Filed 8-3-92; 4:29 pmj
BILLING CODE 673041-

NATIONAL COUNCIL ON DISABILITY

Quarterly Meeting and Hearing
SUMMARY This notice sets forth the
schedule and proposed agenda of the
forthooming quarterly meeting of the
National Council on Disability and
hearing on personal assistance services.
This notice also describes the functions
of the National Council. Notice of this
meeting is required under section
522(b)(10) of the "Government in
Sunshine Act" (P.L. 94-409).
DATES:

Quarterly Meeting
September 10, 1992, 9.00 a.m. to 12.00 noon
September 11, 1992, 9:00 a.m. to 12:00 noon

Hearing on Personal Assistance
Services
September 10,1992, 1:00 p.m. to 5:00 p.m.
LOCATION: Boston Marriott Hotel Long
Wharf, 296 State Street, Boston,
Massachusetts 02109, (617) 227-0800.
FOR FURTHER INFORMATION CONTACT.
National Council on Disability, 800
Independence Avenue, SW., Suite 814,
Washington, DC 20591. (202) 267-3846,
TDD: (202) 267-3232.

The National Council on Disability Is
an independent federal agency
comprised of 15 members appointed by
the President of the United States and
confirmed by the Senate. Established by
the 95th Congress in Title IV of the
Rehabilitation Act of 1973 (as amended
by Public Law No. 95-602 in 1978), the
National Council was initially an
advisory board within the Department
of Education. In 1984, however, the
National Council was transformed into
an independent agency by the
Rehabilitation Act Amendments of 1984
(Public Law 98-221).

The National Council is charged with
reviewing all laws, programs, and
policies of the Federal Government
affecting individuals with disabilities
and making such recommendations as it
deems necessary to the President, the
Congress, the Secretary of the
Department of Education. the
Commissioner of the Rehabilitation
Services Administration, and the
Director of the National Institute on
Disability and Rehabilitation Research
(NIDRR). In addition, the National
Council is mandated to provide
guidance to the President's Committee
on Employment of People With
Disabilities.

The quarterly meeting of the National
Council and the hearing on personal
assistance services shall be open to the
Public. The proposed agenda includes:
Hearing on Personal Assistance Services
Report from Chairperson and Executive

Committee
Update on the Reauthorization of the

Rehabilitation Act Amendments of 1992
Update on NIDRR

Update on ADA Watch
Update on public policy studies: education:

technology- and, health insurance
Committee Meetings/Committee Reports
Unfinished Business
Announcements
Adjournment

Records shall be kept of all National
Council proceedings and shall be
available after the meeting for public
inspection at the National Council on
Disability.

Signed at Washington, DC on August 3.
1992.
Ethel D. Briggs,
Executive Director.
[FR Doc. 92-18733 Filed 8-4-92; 9:20 am)
BILLING CODE 6820-411-M

POSTAL RATE COMMISSION

TIME AND DATE: 10-30 a.m., Wednesday,
August 12, 1992.
PLACE: Commission Conference room.
1333 H Street, NW, Washington, DC
20268-0001.

STATUS: Open.
MATTERS TO BE CONSIDERED: To discuss
and vote on the Postal Rate Commission
Budget for FY 1993.
CONTACT PERSON FOR MORE
INFORMATION: Charles L. Clapp,
Secretary, Postal Rate Commission,
room 300, 1333 H Street, NW.,
Washington, DC 20268-0001, Telephone
(202) 789-8840.

Charles L. Clapp, -
Secretary.
[FR Doc. 92-18729 Filed 8-3-92; 4.28 pm]
BILLNG CODE 7710-12-U
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This section of the FEDERAL REGISTER
contains editorial corrections of previously
published Presidential, Rule, Proposed
Rule, and Notice documents. These
corrections are prepared by the Office of
the Federal Register. Agency prepared
corrections are issued as signed
documents and appear in the appropriate
document categories elsewhere in the
issue.

DEPARTMENT OF COMMERCE

Minority Business Development
Agency

tProject I.D. No. 06-10-93001-011

Business Development Center
Applications: Oklahoma City MBDC

Correction

In notice document 92-16979
appearing on page 32003 in the issue of
Monday, July 20,1992, make the
following correction in the third column,
in the SUMMARY paragraph, in the last
line "August 4, 1992" should read
"August 14, 1992".:

B3ILLJO COOE 150"-.0

DEPARTMENT OF ENERGY

Federal Energy Regulatory

Commission

[Docket Nos. ER92-720-000, ot all

Century Power Corp., et aL Electric
Rate, Small Power Production, and
Interlocking Directorate Filings

Correction

In notice document 92-17701 beginning
on page 33335 in the issue of Tuesday,
July 28, 1992, on page 33336, in the first
column, under ". Pacific Gas and
Electric Co.", "[Docket No. ER89-34-
0041" should read "[Docket No. EL89-34-
004]".
BILUNG CODE 150"41-0

DEPARTMENT OF THE INTERIOR

Fish and Wildlife Service

Availability of a Draft Recovery Plan
for the Golden-Cheeked Warbler for
Review and Comment

Correction

In notice document 92-16907 beginning
on page 31733 in the issue of Friday, July
17, 1992, make the following correction
on page 31733, in the first column, in the
DATES: paragraph, "August 3, 1992"
should read "August 31, 1992".
BILLING CODE 150"1-0

NATIONAL INDIAN GAMING

COMMISSION

25 CFR Part 515

Privacy Act Procedures

Correction

In proposed rule document 92T15880
beginning on page 30353 in the issue of
Wednesday, July 8, 1992, make the
following correction:

On page 30357, in the second column,
in the last line, "happens" should read
"appears".

ILUNG CODE 150501-0

NATIONAL INDIAN GAMING

COMMISSION

25 CFR Parts 571 and 577

Compliance and Enforcement
Procedures Under the Indian Gaming
Regulatory Act

Correction

In proposed rule document 92-15877
beginning on page 30584 in the issue of
Thursday, July 9, 1992, make the
following corrections:

1. On page 30584, in the first column,
under Background, in the first
paragraph, in the second line, "24 U.SC.
2701" should read "26 U.S.C. 2701".

2. On the same page, in the second
column, in the'first full paragraph, in the

tenth line, "propose rule" should read
"propose rules".

§ 571.6 [Corrected]
3. On page 30589, in the second

column, in 1 571.8, in the fourth line,
"matter" was misspelled.

§ 577.1 [Corrected]
4. On page 30591, in the third column,

in § 577.1(a)(1), in the third line,
"closures;" should read "closure;".
BILIuNG COoE 150-e1-O

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 92-AGL-71

Proposed Transition Area
Establishment; Cottage Grove, WI

Correction
In proposed rule document 92-15678

beginning on page 30178, in the issue of
Wednesday, July 8, 1992, make the
following correction:

§ 71.1 [Corrected]
On page 30179, in the first column in

§ 71.1, in the fifth line "December"
should read "November".
BILUNG COOE 1s0s-01.

DEPARTMENT OF THE TREASURY

Customs Service

19 CFR Part 101

Customs Field Organization-Portland,
ME

Correction
In proposed rule document 92-17758

appearing on page 33461 in the issue of
Wednesday, July 29, 1992, make the
following correction:

In the first column, in the DATES
paragraph, in the second line,
"September 28,1993" should read
"September 28, 1992',.
BILNG COOE 15060-
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Administration for Children and

Families

[Program Announcement No. 93612-931]

Administration for Native Americans:
Availability of Financial Assistance

AGENCY: Administration for Native
Americans (ANA), Administration for
Children and Families (ACF), HHS.
ACTION: Announcement of availability of
competitive financial assistance for
American Indian, Native Hawaiian,
Alaskan Natives and Native American
Pacific Islanders for social and
economic development projects.

SUMMARY: The Administration for
Native Americans (ANA) announces the
anticipated availability of fiscal year
1993 funds for social and economic
development projects. Financial
assistance provided by ANA is designed
to promote the goal of self-sufficiency
for Native American tribes and
organizations through support of locally
determined social and economic
development strategies (SEDS) and the
strengthening of local governance
capabilities.
DATES: The closing dates for submission
of applications are October 9, 1992,
February 5, 1993 and May 14, 1993.
FOR FURTHER INFORMATION CONTACT:
Lucille Dawson (202) 690-7727 or Hank
Aguirre, (202) 690-7714, Department of
Health and Human Services,
Administration for Children and
Families, Administration for Native
Americans, 200 Independence Avenue,
SW., 344F, Washington, DC. 20201-0001.
SUPPLEMENTARY INFORMATION

A. Introduction and Purpose

The purpose of this program
announcement is to announce the
anticipated availability of fiscal year
1993 financial assistance to promote the
goal of social and economic self-
sufficiency for American Indians,
Alaskan Natives, Native Hawaiians,
and Native American Pacific Islanders
through social and economic
development (SEDS) strategies. Native
American Pacific Islanders are defined
as American Samoan Natives and
indigenous peoples of Guam, the
Commonwealth of the, Northern
Marianas, and the Republic of Palau.
Funds will be awarded under section
803(a) of the Native American Programs
Act of 1974, as amended, Public Law 93-
644, 88 Stat. 2324,.42 U.S.C. 2991b for
local governance and social and
economic development projects.

Proposed projects will be reviewed on
a competitive basis against the
evaluation criteria in this
announcement. A Native American
community is self-sufficient when it can
generate and control the resources
which are necessary to meet the needs
of its members and to meet its own
social and economic goals.

The Administration for Native
Americans believes that responsibility
for achieving self-sufficiency rests with
the governing bodies of Indian.tribes,
Alaskan Native villages, and in the
leadership of Native American groups.
Progress toward the goal of self-
sufficiency requires active development
with regard to the strengthening of
governmental responsibilities, economic
progress, and improvement of social
systems which protect and enhance the
health and economic well-being of
individuals, families and communities.
Progress toward self-sufficiency is
based on the community's ability to
develop a social and economic
development strategy and to plan,
organize, and direct resources in a
comprehensive manner to achieve the
community's long-range goals.

The Administration for Native
Americans bases its program and policy
on three interrelated goals:

(1) Governance: To assist tribal and
village governments, Native American
institutions, and local leadership to
exercise local control and decision-
making over their resources.

(2) Economic Development: To foster
the development of stable, diversified
local economies and economic activities
which will provide jobs, promote
economic well-being, and reduce
dependency on public funds and social
services.

(3) Social Development: To support
local access to, control of, and
coordination of services and programs
which safeguard the health and well-
being of people, provide support
services and training so people can
work, and which are essential to a
thriving and self-sufficient community.

To achieve these goals, ANA supports
tribal and village governments, and
other Native American organizations, to
develop and implement community-
based, long-term governance, social and
economic development strategies
(SEDS). These strategies must promote
the goal of self-sufficiency in local
communities, The ANA SEDS approach
is based on two fundamental principles:.

(1) The local community and its
leadership are responsible for
determining goals, setting priorities, and
planning and implementing programs
aimed at achieving those goals. The
unique mix of socio-economic, political,

and cultural factors in each community
makes such self-determination
necessary. The local community is in the
best position to apply its own cultural,
political, and socio-economic values to
its long-term strategies and programs.

(2) Economic, governance, and social
development are interrelated, and
development in one area should be
balanced with development in the
others in order to move toward self-
sufficiency. Consequently,
comprehensive development strategies
should address all aspects of the
governmental, economic, and social
infrastructures needed to develop self-
sufficient communities.

* "Governmental infrastructure"
includes the constitutional, legal, and
administrative development requisite for
independent governance.

o "Economic infrastructure" includes
the physical, commercial, industrial
and/or agricultural components
necessary for a functioning local
economy which supports the life-style
embraced by the Native American
community.

e "Social infrastructure" includes
those components through which health
and economic well-being are maintained
within the community and that support
governance and economic goals.

Without a careful balance between all
of these, a community's development
efforts could be jeopardized. For
example, expansion of social services,
without providing opportunities for
employment and economic
development, could lead to dependency
on social services. Conversely,
inadequate social support services and
training could seriously impede
productivity and local economic
development. Additionally, the
governmental infrastructures must ]be
put in place to support or institute social
and economic development and growth.

B. Proposed Projects To Be Funded
The fundamental task which Native

American communities face is to
develop those social and economic
strategies (SEDS) that support their ]ocal
goals, resources, and cultural values.
The Administration for Native
Americans assists local communities to
undertake one-to-three year
development projects that are a part of
long-range comprehensive plans to
move toward social and economic self-
sufficiency. The Administration for
Native Americans expects its applicants
to have undertaken a long-range
planning process to address the
community's development. Such long-
range planning must consider the
maximum use of all available resources,
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directing those resources to
development opportunities, and
addressing how to overcome the local
issues that hinder social and economic
growth in the community. The
Administration for Native Americans
encourages applicants to design project
strategies to achieve their specific but
interrelated governance, and social and
economic objectives and to use I
available human, natural, financial, and
physical resources to which the
applicant has access. Non-ANA
resources should be leveraged to
strengthen and broaden the impact of
the proposed project in the community.
Project designs should explain how
those parts of projects which ANA does
not fund, such as construction, will be
financed through other sources. All
projects funded by ANA must be
completed, or self-sustaining or
supported with other than ANA funds at
the end of the project period.
"Completed" means that the project
ANA funded is finished, and the desired
result(s) have been attained, "Self-
sustaining" means that a project will
continue without outside resources.
"Supported by other than ANA funds"
means that the project will continue
beyond the ANA project period, but
supported by funds other than ANA's.
The Administration for Native
Americans does not fund programs
which operate indefinitely or would
have a need for ANA funding on a
recurring basis.

The Administration for Native
Americans does not fund objectives or
activities for the core administration of
an organization. "Core administration"
is defined as those functions which
provide the ongoing management and
administrative support to an
organization. The management and
administrative functions needed to carry
out an ANA approved project are not
considered "core administration."
However, ANA does fund the salaries of
approved staff for time to implement a
funded ANA project. The
Administration for Native Americans
does not provide funds for staff salaries
for those functions which support the
organization as a whole, or for purposes
unrelated to the actual management or
implementation of work conducted
under an ANA approved project.

coal 1: Governance Development.
Effective governance-is a necessary
foundation and condition for the social
and economic developpment of Indian
tribes, Alaskan Native villages, and
Native American groups. Efforts to
achieve effective governance include: (I)
Strengthening the governmental, judicial
andor administrative infrastructuresot

tribal and village governments; (2)
increasing the ability of tribes, villages.
and Native American groups and
organizations to plan, develop, and
administer a comprehensive program to
support community social and economic
self-sufficiency; and (3) increasing
awareness of and exercising the legal
rights and benefits to which Native
Americans are entitled, either by virtue
of treaties, the Federal trust relationship,
legislative authority, or as citizens of a
particular state, Wr of the United States.
Under its governance development goal.
ANA strongly encourages tribal and
village councils, and other governing
bodies, to strengthen and streamline
their established administrative and
management procedures that influence
their institutional management systems.
The purpose of this capacity is to -
develop and implement effective social
and economic development strategies
and their comprehensive community
long term goals and to improve their
day-to-day governmental management.
By improving governance and
management capabilities, Indian Tribes.
Alaskan Native villages, and Native
American groups can better define and
achieve their goals, promote greater
efficiency, and the effective use of all
available resources.

Applications in this area are generally
under the following categories:

" Status clarification
" Tribal recognition
" Amendments to tribal constitutions:

court procedures and functions; by-law&
or codes: council or executive branch
duties and functiens;

* Improvements in administration
and management of tribes/villages.

Goal 2: Economic Development is the
long-term mobilization and management
of economic resources to achieve a
diversified economy. It is characterized
by the effective and planned distribution-
of economic resources, services, and
benefits. It also includes-the
participation of community members in
the productive activities and economic
investments of the community, and the
pursuit of economic interests through
methods that balance economic gain
with social development, supported by
an adequate governmental
infrastructure.

Goal 3: Social Development is the
mobilization and management of

- resources for the social benefit of
community members.-It involves the
establishment of instltutions, systems,
and practices th at contribute td the
social environment desired by the
community. This includes-the , -
development of, acceis:to, andloca..

_controla.ever, the projects and -.,.

institutions that protect the health and
economic well-being of individuals and
families, and preserve the values.
language, and culture of the community.

Social and Economic Development
Strategies (SEDS)

Building on developing the foundation
for strong local governance, ANA
supports tribal and village governments'
and other Native American
organizations' corollary plans toachieve
coordinated and balanced development
through the implementation of social
and economic development strategies
(SEDS). These interrelated strategies
and their objectives should describe in
detail how the community coordinates
and directs all resources (Federal and
non-Federal) toward locally determined
priorities,' and how the community and
its members are assisted in ways that
promote greater econorai and social
self-sufficiency. In addition, SEDS
strategies that combine balanced social
and economic and governance goals
should also address how to obtain
independent sources.of revenue for the
community or how the venture.supports
the long-term goals. ,

C. Eligible Applicants

Qwrent ANA grantees whose project
period terminates in fisoal year 1993
(October 1, 1992- September 30, 1993)
are eligible to apply for a grant award
under this program announcement. (The
Project Period is noted in Block 9 of the
"Financial Assistance Award"
document).

Additionally, provided they are not
current ANA grantees, the following
organizations are eligible to apply:

* Federally recognized Indian Tribes;
" Consortia of Indian Tribes:
" Incorporated non-Federally

recognized Tribes;
* Incorporated nonprofit multi-

purpose 'ommunity-bsed, Indian
organizations;..

0 Urban Indian Centers;
-Public and noiprofit private

agencies serving Native Hawaiians;
* National or regional- incorporated

nonprofit Native American -
organizations with Native American
community-specific objectives;

- Public and nonprofit private
agencies serving native peoples from
Guam, American Samo&, Palau, or the
Commonwealth of the Northern Mariana
Islands. The.poptlato o iqveO may be
located on'these islands or in the United.
States.

* Alaskan Native villages as defined
in the Alaska-Native Clnims Settlement
Act fANOSA14ad/or nonprofit village;*
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* Nonprofit Alaskan Native Regional
Associations in Alaska with village
specific projects;

- Nonprofit Native organizations in
Alaska with village specific projects;
and

- Nonprofit Alaskan Native
community entities or tribal governing
bodies (IRA or traditional councils) as
recognized by the Bureau of Indian
Affairs.

Under section 803 of the Native
American Programs Act of 1974, as
amended, colleges and universities are
not eligible applicants unless they serve
Native Hawaiians or the other Native
American Pacific Islanders.

This program announcement does not
apply to current grantees with multi-
year projects that apply for continuation
funding for their second or third year
budget periods.

Not: A separate program announcement
for fiscal year iMa funding will also be
published specifically for Alaskan Native
applicants Program Announcement 9361Z-
932). In fiscal year 19M3. Alaskan Native
entities are eligible to submit an application
under either announcement, but are limited to
a single application for each closing date.

An Alaskan Native applicant may apply for
the:

(1) October 9, 1992 closing date of Program
Announcement 936124M-; and

(2) February 5,19a closing date for
Program Announcement 9361Z-931 OR for
Program Announcement 93612-932; and

(3) May 14. 1993 closing date for Program
Announcement 93612--31 OR for Program
Announcement 93612-62.

Those Alaskan Native organizations
who want to develop social and
economic development strategies
(SEDS) for other applicant groups under
this program announcement C93612-9311
are now able to compete for project
money that does not have a specific
project funding amount limit.

D. Available Fumds
Approximately $14 million of financial

assistance is anticipated to be available
under this program announcement for
American Indian, Alaskan Native,
Native Hawaiian, and Native American
Pacific Islander projects. This program
announcement is being issued in
anticipation of the appropriation of
funds for FY 1993, and is contingent
upon final appropriations.

Each tribe, Native American
organization, or other eligible applicant
can receive only one grant award under
this announcement.

E. Multi-Year Projects
Applicants may apply for projects of

up to 36 months duration. A multi-year
project is a project on a sixgle theme
that requires more than 12 months to

complete and affords the applicant an
opportunity to develop and address
more complex and in-depth strategies
than can be completed in one year.
AppliCants are encouraged to develop
multi-year projects. However, applicants
should understand that a multi-year
project is a project on a single theme
that requires more than 12 months to
complete. The project cannot be a series
of unrelated objectives with activities
presented in chronological order over a
two or three year peri%. Funding after
the first 12 month budget period of an
approved multi-year project is non-
competitive.

The budget period for each multi-year
project grant is 12 months. The non-
competitive funding for the second and
third years is contingent upon the
grantee's satisfactory progress in
achieving the objectives of the project,
according to the approved Objective
Work Plan (OWP), the availability of
Federal funds, and compliance with the
applicable statutory, regulatory and
grant requirements, including timely
objective progress reports (OPRs).

F. Grantee Share ofProject

Grantees, with the exception of
organizations in the Native American.
Pacific Islands, must provide at lest 20
percent of the total approved cost of the
project, which may be cash or in-kind
contributions.

Applications originating from
American Samoa. Guam, Palau, or the
Commonwealth of the Northern Mariana
Islands are covered under section 501(d)
of Public Law 95-134, as amended' (48
U.S.C. 1469a) which re4'uires HHS to
waive any requirement for local
matching funds under $200,000
(including in-kind contributions).
Applications from groups in the United
States serving Native American Pacific
Islanders in the United States are
required to provide a 20 percent match
or apply for a waiver under 45 CFR
1336.50(b)(3) of the Native American
Program Regulations. The total
approved cost of the project is the sum
of the Federal share and the non-Federal
share. The method to compute the non-
Federal share is shown in the ANA
Application Kit. An itemized budget
detailing the applicant's non-Federal
share, and its source, must be included
in an application. A request for a waiver
of the non-Federal share requirement
may be submitted in acoordance wit!h 45-
CFR 1336.50(b)(S) of the Nat*ve
American Program Regatations.

G. Interg vernmental Review of Federal
Programs

This program is not covered by
Executive Order 12372.

H. The Application Process

A vaiobility of Application Forms

In order to be considiered for a grant
under this program announcement, an
application must be submitted on the
forms supplied and in the manner
prescribed by ANA. The application kits
containing the necessary forms and
instructions may be obtained from:
Department of Health and Human
Services, Administration for Children
and Families, Administration for Native
Americans, room 344F, Hubert H.
Humphrey Building, 200 Independence
Avenue, SW., Washington, DC 20201-
0001, Attention: Earldine Glover, Phone:
(202) 69G-7727.

Applicition Submission

One signed original, and two copies,
of the grant application, including all
attachments% must be hand delivered or
mailed by the closing date to
Department of Health and Human
Services, Administration for Children
and Families. Division of Discretionary
Granta. room 341F.2, Hubert I-L
Hvmphrey Building, 20 Independence
Avenue, SW., Washington, DC 20201-
0001, Attentiou ANA 93812-911.

The application must be signed by an,
individual authorized (IQ to act kr the
applicant tribe or organization and W4 to
assume the applicant's otligotions under
the terms and; conditons of the grant
award, including Native American
Program statutory and regulatory
requirements.

Application Consideration

The Commissioner of the
Administration for Native Americans
determines the final actio lo. be taken
with respect to each grant application
received under this announcement The
following points should be taiwe into
consideration by all applicants:

- Incomplete applications and
applications that do not conform to this
announcement will not be accepted for
review. Applicants will be notified in
writing of any such determination by
ANA.

- Complete applications that conform
to all the requirements of this program
announcement are subject to a
competitive review and evaluation
process. An independent review panel
consisting. of reviewers, familiar with
Native American Tribes, commnities
and organizations evaluates each
application: ageinst the published
criteria in this announcement. The
review will result in a numerical score
attribeted to. each application. The.
results of this review assist the
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Commissioner to make final funding
decisions.

- The Commissioner's funding
decision also takes into account the
analysis of the application.
recommendation and comments of ANA
staff. State and Federal agencies having
contract and grant performance related
information, and other interested
parties.

* The Commissioner makes grant
awards consistent with the purpose of
the Act. all relevant statutory and
regulatory requirements, this program
announcement, and the availability of
funds.

* After the Commissioner has made
decisions on all applications,
unsuccessful applicants are notified in
writing within approximately 120 days
of the closing date. The notification will
be accompanied by a critique including
recommendations for improving the
application. Successful applicants are
notified through an official Financial
Assistance Award (FAA) document. The
Administration for Native Americans
staff cannot respond to requests for
information regarding funding decisions
prior to the official notification to the
applicants. The FAA will state the
amount of Federal funds awarded, the
purpose of the grant, the terms and
conditions of the grant award, the
effective date of the award., the project
period, the budget period, and the
amount of the non-Federal matching
share requirement.

1. Review Process and Criteria.

Applications submitted by the closing
date and verified by the postmark under
this program announcement will
undergo a pre-review to determine:

* That the applicant is eligible in
accordance with the EligibleApplicants
Section of this announcement.

- That the application narrative.
forms and materials submitted are
adequate to allow the review panel to,
undertake an indepth evaluation. (All
required materials and forms are listed
in the Grant Application Checklist in the
Application Kit).

Applications which pass the pre-
review will be evaluated and rated by
an independent review panel on the
basis of the five evaluation criteria
listed below. These criteria are used to
evaluate the quality of a proposed
project, and to determine the likelihood
of its success..A proposed project should
reflect the purposes of ANA's SEDS
policy and program goals (described in
Introduction and Program Purpose of
this announcement), include a social
and economic development strategy,
and address the specific' developmental
seps toward self-sufficiency that the

specific tribe or Native American
community is undertaking. The five
programmatic and management criteria
are closely related to each other. They
are considered as a whole also in
judging the overall quality of an
application. Points are awarded only to
applications which are responsive to
this announcement and these criteria.
The five evaluation criteria are:

(1) Long-Range Goals and Available
Resources. (15 points)

(a) The application explains how
specific social, governance and
economic long-range community goals
relate to the proposed project and
strategy. It explains how the community
intends to achieve these goals. It clearly
documents the involvement and support
of the community in the planning
process and implementation of the
proposed project. The goals are
described within the context of the
applicant's comprehensive community
social and economic development plan.
(Inclusion of the community's entire
development plan is not necessary). The
application has a clearly delineated
social and economic development
strategy.

(b) Available resources (other than
ANA) which will assist, and be
coordinated with the project are
described. These resources should be
documented by letters or documents of
commitment of resources, not merely
letters of support. These resources may
be human, natural or financial, and may
include other Federal and non-Federal
resources.

Note: Applicants from the Native American
Pacific Islands are not required to provide a
2D% match for the non-Federal share if it is
under $200,000 and may not have points
reduced for this policy. They ae, however,
expected to coordinate non-ANA resources
for the proposed project. as are all of ANA
applicants.

(2) Oracnizational Capabilities and
Qualifications. (10 points)

(a) The management and
administrative structure of the applicant
is explained. Evidence of the applicant's
ability to manage a project of the
proposed scope is well defined. The
application clearly shows the successftil
management of prior or current projects
of similar scope by the organization.
and/or by the individuals designated to
manage the project.

(b) Position descriptions or resumes of
key personnel. including those of.
consultants, are presented. The position
descriptions and resumes relate
specifically to the staff proposed in the
Approach Page and in the proposed
Budget of the application. Position "
descriptions very clearly describe each
position and its duties and clearly relate

to the personnel staffing required to
achieve of the project objectives.
Resumes indicate that the proposed staff
are qualified to carry out the project
activities. Either the position
descriptions or the resumes set forth the
qualifications that the applicant believes
are necessary. for overall quality
management of the project.

(3) Project Objectives, Approach and
Activities. (45 points)

The-application proposes specific
project objective work plans with
activities related to the SEDS strategy
and the overall long-term goals. The
objective work plan(s) in the application
include(s) project objectives and
activities for each budget period
proposed and demonstrates that each of
the objectives and its activities:

* are measurable and/or quantifiable
in terms of results or outcomes;

* are based on the fully described
and locally determined balanced SEDS
strategy narrative for governance or
social and economic development;

* clearly relate to the community's
long-range goals which the project
addresses:

* can be accomplished with the
available or expected resources during
the proposed project period;

* indicate when the objective, and
major activities under each objeqtive,
will bb accomplished

* specify, who will conduct the
activities under each to achieve the
objective; and,

support a project that will be
completed. self-sustaining, or financed
by other than ANA funds at the end of
the project period.

(4) Results .or Benefits Expected (20
points) .

The proposed objectives will result in
specific measurale outcomes to be
achieved that will clearly contribute to
the completion of the overall project and
will help the community meet its goals.
The specific information provided in the
narrative and objective work plans on
-expected results or benefits for each
objective is the standard upon which its
achievement can be evaluated at the
end of each budget year.

(5) Budget. (10 points)
There is a detailed budget provided

for each budget period requested. The
budgetis fully explained. It justifies
each line item in the budget categories
in Section.B of the Budget Information of
the application, including the applicant's
non-Federal share and its source.
(Applicants from the Native American
Pacific Islands are exempt from the non-
Federal share requirement). Sufficient
cost and other detail is included and
explained-to facilitate the determination
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of cost allowability and the relevance of
these costs to the proposed project. The
funds requested are appropriate and
necessary for the scope of the project.
For business developnrent projects, the
proposal demonstrates that the expected
return on the funds used to develop the
project provides a reasonable profit
within a future specified time frame.

I Guidance to Applicants
The following is provided to assist

applicants to develop a competitive
application.

(1) Program Guidance.
* The Administration for Native

Americans funds projects that present
the strongest prospects for fulfilling a
community's governance, social, or
economic development leading to its
self-sufficiency. The Administration for
Native Americana does not fund on the
basis of need alone.

• I discussing the goals, strategy,
and problems being addressed in the
application, include sufficient
background and/or history of the
community concerning these and/or
progress to date, as well as the size of
the population to be served. The
appropriateness and potential of the
proposed project in strengthening and
promoting the goal of the self-sufficiency
of a community will be determined by
reviewers.

* An application should describe a
clear relationship between the proposed
project, the SEDS strategy, and the
community's long-rang goals or plan.

e The project application must clearly
identify ie measurable terms the
expected results, benefits or outcomes of
the proposed project, and the positive or
continuing impact on the community
that the project will have.

* Supporting documentation or other
testimonies from concerned interests
other thma the applicant should be
included to provide support for the
feasibility and the commitment of other
resources to implement or conduct the
proposed project.

In the ANA Project Narrative, Section
A of the application package, Resources
Available to the Proposed Project, the
applicant should describe any specific
financial circumstances which may
impact on the project, such as any
monetary or land settlements made to
the applicant, and any restrictions on
the use of those settlements. When the
applicant appears to have other
resources to support the proposed
project and chooses not to use them, the
applicant should explain why it is
seeking ANA funds and not utilizing
these resources for the project.

* Reviewers of applications for ANA
indicate they are better able to evaluate

whether the feasibility has been
addressed and the practicality of a
proposed economic development
project, or to start a business if the
applicant includes a business plan that
clearly describes its feasibility and the
plan for the implementation and
marketing of the business. (ANA has
included sample business plans in the
application kit). It is strongly
recommended that an applicant use
these as a guide to its development of an
economic development project or
business that is part of the application.
The more information provided a review
panel, the better able the panel is to
evaluate the potential for the success of
the proposed project.

e A "multi-purpose community-based
Native American organization" is an
association and/or corporation whose
charter specifies that the community
designates the Board of Directors and/or
officers of the organtizatio tieugh an
elective procedure and that the
organization hunctions in several
differing areas of concern to the
members of the local Native American
community. These areas are specified in
the by-laws and/or policies adopted by
the organization. They may include, but
need not be limited to economic,
artistic, cultural, and recreational
activities, the delivery of human
services such as health, day care,
counseling, education, and training.

(2) Technical GCidance.
o It is strmogly suggested that the

applicant follow the Supplemental
Guide included in the ANA application,
kit to develop an application. The Gaide
provides practical information and
helpful suggestions, and is an aid to help
applicants prepare ANA applications for
social and economic development
projects.
• Applicants are encouraged to have

someone other than the author apply the
evaluation criteria in the program
announcement and to score the
application prior to its submission, in
order to gain a better sense of the
application's quality and potential
competitiveness in the ANA review
process.

e There is no maximum or minimum
amount of Federal funds that may be
requested.

* For purposes of developing an
application, applicants should plan for.a
project start date approximately 120
days after the closing date under which
the application is submitted.

e The Administration for Native
Americans will not fund essentially
identical projects serving the same
constituency.

* The Administration for Native
Americans will accept only one

application from any one applicant. If an
eligible applicant sends in two
applications, the one with the earlier
postmark will be accepted for review
unless the applicant withdraws the
earlier application.

* An application from a Federally
recognized tribe or an organization
serving members of a Federally
recognized tribe must be from the
governing body of the tribe.

@ An application from a Native
American organization must be from the
governing body of the applicant.

- The application's Form 424 must be
signed by the applicant's representative
authorized to act with full authority on
behalf of the applicant.

• The Administration for Native
Americans suggests that the pages of the
application be numbered sequentially
from the first page,, and that a, table of
contents be provided- This allows for
easy reference during the review
process. Simple tabbing of the sectiana
of the application is also helpful to the,
reviewers.

e Two copies, of the applicatioa plus
the original are required.

* The Cover Pago fincluded in the Kit)
should be the first page of an
application, followed by the one-page
abstract.

* The Approach pa (Section B of
the ANA Program Narrative)l foe eML
Objective Work Pla proposed should
be of sufficient detail to become a
monthly staff guide for project
responsibilities if the applicant is
funded.

- The applicant should specify the
entire project period length on the first
page of the Form 42AL Block T3, not the
lengthi of the first budget period Should
the application!s contents peropose one
length of project period and the Form
424 specify a conflicting length- of project
period, ANA will comsider the project
period specified on the Form 424 as
governing.

e Line 15a of the 424 should specify
the Federal funds requested for the first
Budget Period, not the entire project
period.

e If a profit-making venture is being
proposed, profits must be reinvested in
the business in order to decrease or
eliminate ANA's future participation.
Such revenue must be reported as
general program income. A decision will
be made at the time of grant award
regarding appropriate use of program
income. (See 45 CFR parts 74 and 92.)

* Applicants proposing multi-year
projects must fully describe each year's
project objectives and activities.
Separate Objective Work Plans (OWPs)
must be presented for each project year
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and a separate itemized budget of the
Federal and non-Federal costs of the
project for each budget period must be
included.

9 Applicants for multi-year projects
must justify the entire time-frame of the
project (i.e., why the project needs
funding for more than one year) and
clearly describe the results to be
achieved for each objective by the end
of each budget period of the total project
period.

(3) Projects or activities that generally
will not meet the purposes of this
announcement.
. * Projects in which a grantee would
provide training and/or technical
assistance (T/TA) to other tribes or
Native American organizations ("third
party T/TA"). However, the purchase of
T/TA by a grantee for its own use or for
its members' use (as in the case of a
consortium), where T/TA is necessary
to carry out project objectives, is
acceptable.

* Projects that request funds for
feasibility studies, business plans,
marketing plans or written materials.
such as manuals, that are not an
essential part of the applicant's SEDS
strategy long-range development plan.
The Administration for Native
Americans is not interested in funding
'wish lists' of business possibilities. The
Administration for Native Americans
expects written evidence of the solid
investment of time and consideration on
the part of the applicant with regard to
the development of business plans.
Business plans should be developed
based on market analysis and feasibility
studies on the potential success to the
business prior to the submission of the
application.

* The support of on-going social
service delivery programs or the
expansion, or continuation, of existing
social service delivery programs.

* Core administration functions, or
other activities, that essentially support
only the applicant's on-going
administrative functions.

* Project goals which are not
responsive to one or more of the three
interrelated ANA goals (Governance
Development, Economic Development,
Social Development).

9 Proposals from consortia of tribes
that are not specific with regard to
support from, and roles of, member
tribes. The Administration for Native
Americans expects an application from
a consortium to have goals and
objectives that will create positive
impacts and outcomes in the
communities of its members.

* Projects which should be supported
by other Federal funding sources that
are appropriate, and available, for the
proposed activity.

* Projects that will not be completed,
self-sustaining, or supported by other
than ANA funds, at the end of the
project period.

* The purchase of real estate (see 45
CFR 1336.50(e)) or construction (see
HDS Grants Administration Manual Ch.
3, E E).

* Projects originated and designed by
consultants who are not members of the
applicant organization, tribe or village
who prepared the application and
provide a major role for themselves in
the proposed project.

The Administration for Native
Americans will critically evaluate
applications In which the acquisition of
major capital equipment (i.e., oil rigs,
agricultural equipment, etc.) is a major
component of the Federal share of the
budget. During negotiation, such
expenditures may be deleted from the
budget of an otherwise approved
application, if not fully justified by the
applicant and not deemed appropriate to
the needs of the project by ANA.

K. Paperwork Reduction Act of 1980
Under the Paperwork Reduction Act

of 1980, Pub. L. 96-511, the Department
is required to submit to the Office of
Management and Budget (OMB) for
review and approval any reporting and
recordkeeping requirements in
regulations including program
announcements. This program
announcement does not contain
information collection requirements
beyond those approved for ANA grant
applications under the Program
Narrative Statement by OMB.

L. Due Date for Receipt of Applications
The closing dates for applications

submitted in response to this program

announcement are October 9, 1992,
February 5, 1993 and May 14, 1993.

M. Receipt of Applications

Applications must either be hand
delivered or mailed to the address in
Section H, The Application Process:
Application Submission.

The Administration for Native
Americans will not accept applications
submitted via facsimile (FAX)
equipment.

Deadlines. Applications mailed
through the U.S. Postal Service or a
commercial delivery service shall be
considered as meeting an announced
closing date if they are either:

(1) Received on or before the deadline
date at the address specified in Section
H, Application Submission, or

(2) Sent on, or before, the deadline
date and received in time for the ANA
independent review. (Applicants are
cautioned to request a legibly dated
receipt from a commercial carrier or U.S.
Postal Service or a legible postmark
date from the U.S. Postal Service.
Private metered postmarks shall not be
acceptable as proof of timely mailing.)

Late applications. Applications which
do not meet the criteria in the above
paragraph of this section are considered
late applications and will be returned to
the applicant The Administration for
Native Americans shall notify each late
applicant that its application will not be
considered in the current competition.

Extension of deadlines. The
Administration for Native Americans
may extend the deadline for all
applicants because of acts of God such
as floods, hurricanes, etc., or when there
is a widespread disruption of the mails.
However, if ANA does not extend the
deadline for all applicants, it may not
waive or extend the deadline for any
applicant.

(Catalog of Federal Domestic Assistance
Program Number 93.612 Native American
Programs)

Dated: June 8,1992.
S. Thnothy Wapato,
Commissioner, Administration for Native
Americans.
(FR Doc. 92-18595 Filed 8-5-92; 8:45 am]
BILUMO C0DE 4130-01-M
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INTERNATIONAL TRADE
COMMISSION

19 CFR Part 207

Implementing Regulations for the US.,-
Canada Free-Trade Agreement

AGENCY: U.S. International Trade
Commission.
ACTION: Notice of amended interim rules
and request for comments.

SUMMARY: The Commission is amending
with a request for comments subpart G
of part 207 of its Rules to conform the
Commission's regulations with
amendments to the U.S.-Canada Free-
Trade Agreement Implementation Act of
1988 (FTA Implementation Act)
contained in section 134 of the Customs
and Trade Act of 1990 (hereinafter
"technical amendments"). The
Commission's amendments modify the
Commission's regulations that were
issued to conform with the FTA
Implementation Act.

The substantive amendments to
subpart G delegate authority to the
Secretary of the Commission to issue
protective orders, set forth what
information is available to authorized
persons, redefine "authorized persons,"
add filing requirements paralleling those
in the Article 1904 Binational Panel
Rules (Article 1904 Rules), and expand
what action constitutes a violation.
DATES: Effective date: August 6,1992.
Comments on the interim rules will be
considered if received on or before
September 21, 1992.
ADDRESSES: A signed original and 14
copies of each set of comments, along
with a cover letter addressed to Paul R.
Bardos, Acting Secretary, should be sent
to the U.S. International trade
Commission, 500 E Street, SW.,
Washington, DC 20436.
FOR FURTHER INFORMATION CONTACT:
Abigail A. Shaine, Esq., Office of the
General Counsel, U.S. International
Trade Commission, telephone (202) 205-
3094. Hearing impaired persons are
advised that information on the matter
can be obtained by contacting the
Commission's TDD Terminal on 202-
205-1810.
SUPPLEMENTARY INFORMATION:

Background

On Friday, December 30, 1988 the
Commission' published in the Federal
Register, the interim rules with a request
for comments, 53 FR 53248 (December
30, 1988). which rules were amended at
54 FR 36289 (September 1, 1989). These
rules goverti procedures for filing a
Notice of Intent to Commence Judicial

Review (§ 207.92) and procedures for
granting access to proprietary
information (§ 207.93). for governing any
access to privileged information
(1 207.94) and for the imposition of
sanctions for violations of the
administrative protective orders (APO)
(§ § 207.100 through 207.120.) No
comments were received from the public
on these rules.

On August 20, 1990, technical
amendments were made by section 134
of the Customs and Trade Act of 1990
(Pub. L. 101-382] (August 20, 1990), to the
FTA Implementation Act (Pub. L 101-
449) (September 28, 1988). The US. and
Canadian Governments also have
amended the Rules of Procedure for
Article 1904 Rules). The Commission's
amended interim rules bring its
regulations into compliance with the
amendments to the statute and the
Article 1904 Rules.

Paragraph 134(4)(A) of the technical
amendments amends the type of
information that will be made av'ailable
to authorized persons. The provision,
codified at 19 U.S.C. 1677f(f)1)(A),
clarifies that the Commission will make
proprietary information available to
authorized persons and privileged
information available to those persons
specifically designated by the panel. To
administer this access, a new § 207.93a)
provides authority to the Secretary of
the Commission to issue protective
orders for information released under 19
U.S.C. 1677f(f)(1)(A). In addition,
amendments to § 207.93 [b) through (g)
reflect this statutory clarification and
the delegation of authority to the
Secretary.

Paragraph 134(4)(Bl(iv) of the
technical amendments modifies section
403 of the FTA Implementation Act,
codified at 19 U.S.C. 1677f(d)(1)[B),
defining "authorized persons." The
amendment adds to that definition
officers or employees of the Government
of Canada designated by an authorized
agency of Canada to whom disclosure is
necessary in order to make decisions
regarding the convening of
Extraordinary Challenge Committees
(ECCs) under Chapter 19 of the U.S.-
Canada Free-Trade Agreement (FTA).
Changes to 8 207.93 of the Commission's
rules reflect the authority of the
Commission to grant the Canadian
interagency group access to proprietary
information under APO.

Section 134(4)(D) of the technical
amendments broadens the definition of.
a prohibited act to include as
sanctionable the knowing receipt of
information, the receipt of which
constitutes a violation of any provision
of a protective order. Section 207.100(c)
of the Commission's rules clarifies what

type of activity is prohibited by this
provision. For ease of reading,
"prohibited act" has been made a
defined term and inserted, where
appropriate, in §§ 207.100 through
207.120.

In addition, the Article 1904 Rules
have been modified by the United States
and Canada. Among other changes, the
amended Article 1904 Rules now
provide that the members of a
binational panel, assistants to panelists,
court reporters, and translators shall file
their protective order applications with
the responsible Secretary, who will then
file these applications with the
Commission. Under the Article 1904
Rules, as revised, any amendments,
modifications, or revocations of a
protective order must be filed with the
responsible Secretariat. These amended
interim rules reflect this additional
notification requirement

In preparing these amended interim
rules, the Commission edited them by
eliminating unnecessary repetition and
by conforming terminology with that
used in 19 CFR part 207, subparts A
through C. In addition, three new
definitions have been added:
"Prohibited act," "service address," and
"service list."

The Commission is reissuing interim
rules, rather than proposed final rules
because of the possibility of an appeal
to a binational panel of impending
Commission determinations involving
goods from Canada. To ensure that the
Commission's rules are consistent with
the statute and consonant with the
revised Article 1904 Rules and to avoid
having the Commissions's rules change
in the middle of a panel review, these
regulations are effective upon
publication in the Federal Register. After
considering any comments the
Commission will finalize the rules as
soon as practicable.

These interim rules are exempt from
the requirements of Section 553 of the
Administrative Procedure Act (5 U.S.C.
553) because they are integral to the
implementation of chapter 19 of the FTA
and thus relates to a foreign affairs
function of the United States.

The Commission has determined that
these rules do not constitute a major
rule for the purposes of Executive Order
("EO") 12291 (46 FR 13193, Feb. 17, 1981)
because it does not meet the criteria
described in section 1(b) of the EO.
Moreover, because this rule concerns a
foreign affairs function of the United
States, it is not a rule within the
meaning of section 2(a) of the EO.

The Regulatory Flexibility Act is'
inapplicable to this rule because it does
not affect a large number of small
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entities and because the rule was not
required by section 553 of the
Administrative Procedure Act ("APA")
or by any other law to be promulgated
as a proposed rule before its issuance as
a final rule.

Explanation of Changes to Amended
Interim Rules

Throughout these rleg, In keepi g
with general C6mmission practice, all
gender-speCific prono'ins have been
replaced by specific nouns if possible, If
not possible, both masculine and'
feminine pronouns are used.

Section 207.90

There is no substantive difference
between the revised interim rule and the
original interim rule.

Section 207.91 Definitions

Except as noted, all limitations as to
the applicability of defined terms havp
been eliminated to indicate that the
defined terms apply throughout the
rules.

Administrative Law ludge

The citation to the section of the
statute-governing APA hearings is
changed from sections 558 and557 to
section 554, because the letter provision
includes by reference sections 556 and
557.

Agreement

There is no substantive difference
between the revised interim rule and the
enacted interim rule.

Article 1904 Rules

Because the Article 1904 Rules were
recently amended, the Commission's
amended interim rules reference those
rules, as amended.

Canadian Secretary

There is nosubstantive difference
betweei the revised interim rule and the,
enacted interim rule.

Charged Party

The revised definition incorporates
the new definition of the term
"prohibited act."

Clerical Person

There is no substantive difference
between the revisedinterim rule and the.
enacted interim rule,- .

Final Determination

There is no substantive difference
between the revised interim tale and the
enacted interim rule. . x

Investigative Attorney
There is no substantive difference

between the revised interim rule and the
enacted interim rule.

Party
The revised definition clarifies that.

for the purposes of sanctions
proceedings, as distinguished from the
definition of Party in the Article 1904
Rules, the word "party," in the singular.
refers to the parties in the sanctions
proceedings, that is, the investigative
attorney or the charged party.

Privileged Information
The revised definition incorporates

the criterion for privileged information
subject to release under protective order
provided for in the amended 19 U.S.C.
1077(f)(1)(A).

Prohibited Act
Incorporating a "violation of a

protective order, inducing a violation of
a protective order, and the knowing
receipt of information, the receipt of
Which constitutes the violation of a
protective order" into a single defined
term, mirror the statutory definition of
prohibited act, incorporate changes
'effected by the technical amendments
-and make the sanctions provisionS
easier to read.

Service Address
This new definition sets forth the

place where a person can be served
when these rules require service.

Service List
This new definition mirrors the

definition of service list in the Article
1904 Rules and clarifies who is to be
served with particular documents
throughout these rules.

Section 207.93

Section 207.93(a)
Section 403 of -the PTA

Implementation Act, codified in part at
19 U.S.C. 1677f(f)(1)(A), provides fdr the
Commission, to release under defined
circumstances, proprietary information
and privileged information under
protective order. In particular, section
403 clarifies that documents which the
Commission claims are privileged will
be released only upon direction from the
panel and only to persons specifically
identified bythe paneL

As a result of the clarification of what
information is to be reteased and to
whom, a new paragraph 207.93(a) has
been added. In the new paragraph the-
Commission delegates to the Secretary

.of-the Commission the authority-to • -'
administef' APO& 66veriftg proprietary

information during binational panel
review. Amendments to other
paragraphs reflect the Secretary's
increased responsibility for the primary
supervision of such APOs. For instance,
the Commission Secretary will adopt the
APO forms and impose the conditions
for access (J 207.93(c)(2)(E)); the
Commission Secretary will determine at
which point, other than the completion
of panel review, proprietary information
must be returned or destroyed and the
notification of such action will be served
on the Commission Secretary
(§ 207.93(c)(2)(ii)(C)); applieations for
APO will be served on the Commission
Secretary (§ 207.93(c)(3)); all updates
will be served on the Commission
Secretary (I 207.93(c)(6)); and the
CommissiOn Secretary will be
responsible for granting or denying
applications for APOs (I 207.93(d) &
207.93(e)). The full CQnmission,
however, retains the responsibility for
modifying or revokingAPOs due to
changed circumstances (I 207.93(h)).

Because of the addition of §207.93(a),
§ 207.93 (a) and (b) are redesignated as
§ 207.93 (b) and (c).

Paragraph 20.93(b)

Paragraph'(b) lists thOgeVpersons
authorized tocevepreprieta'ry
information as prescribed by statute
(hereinafter authorized persons). 19
U.S.C. 1677(f)(1). The order in which
authorized persons are listed has been
changed to parallel the Article 1904
Panel Rules. A citation to the U.S. Steel
Corp. v. United States, 730 F.2d 1465
(Fed. Cir. 1984) is added to paragraph
(b)(2) concerning counsel and
professionals, to clarify which persons
are excluded from gaining access to
proprietary information because of their
decision-making responsibilities. The
amended interim rule parallels the
Commission's title VHI rules. Neither of
these changes reflects any substantive
changes to these amended interim rules.In Waddition to these changes, the new
paragraph (b)(0) reflects the aiddition to
the list of 'uthorized persons by the
technical amendments. "Authorized
persons" now include designated
officials of the Canadian Government to
whom release is necessary in order that
Canada may evaluate whether to
request an Extraordinary Challenge
Committee (hereinafter "ECC"). Such
persons mist submit an application for
an APO and will be subject to
proirlsions under U.S. and Canadian law
for violation of the APO.

Paragraph 207.93(c)
=,This paratgraph sets fotth Ut.
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Amendments to the Article 1904 Rules
permit certain authorized persons to file
their APO applications through the
Binational Secretariat. To parallel the
Article 1904 Rules, the requirement that
the applicant file the original and six (6)
copies of the APO application with the
Commission Secretary is deleted from
paragraph (c)(1) and replaced elsewhere
by more specific instructions.

Paragraph (c)(2) lists the provisions
included in protective order
applications, including the conditions to
which the applicant must agree. The
first of the two substantive changes to
paragraph (c)(2) concerns the return of
proprietary information. Paragraph
(c)(2)(ii)(C) requires the return or
destruction of proprietary information at
the completion of panel review. The
amended interim rule clarifies the
language and authorizes the U.S.
Secretary to retain a single copy for the
Secretariat's file. These rules authorize
only the U.S. Secretary to retain a single
copy of proprietary information because.
in panel reviews involving proprietary
information from the Commission, the
U.S. Secretary will always be the
responsible Secretary.

The second substantive change
reflects the inclusion of the Canadian
interagency group in the list of
"authorized persons." Paragraph
207.93(c)(2)(ii)(E) requires the applicant
to acknowledge that he or she will
become subject to the applicable U.S. or
Canadian law in the event of a violation
of a protective order. In the rules as
originally enacted, members of the U.S.
"inter-agency group" did not have to
acknowledge that they could be liable
under Canadian law. The law has been
amended to permit disclosure to
designated Canadian officials. The
regulation now properly indicates that
Canadian and US. officials both become
subject to the law of either country.

Paragraph (c)(3) sets out the timing
requirements for the filing of protective
order applications. To conform with the
Article 1904 Rules, the amended interim
rules establish separate timing
requirements for the different categories
of applicants. Panelists, assistants to
panelists, ECC members, assistants to
an ECC member, court reporters,
translators, counsel, and professionals
may submit applications for APO at any
time after a request for panel review has
been made. Both the U.S. Secretary and
the Canadian Secretary and every
member of their staffs must file an APO
application as soon as they begin
working at the Binational Secretariat.
Applications of the U.S. or Canadian
"inter-agency group" can be filed when
the United States Trade Representative

or Canadian Minister of Trade, as
appropriate, informs the Commission
that the group requires access to
proprietary information.

Paragraph (c)(4) establishes the filing
and service requirements for
applications for APO. Because the
amended Article 1904 Rules direct some
persons to file their APO applications
through the Binational Secretariat and
others to file directly with the
Commission, these amended
Commission interim rules differentiate
the filing and service requirements for
each category of applicants.

Rule 49 of the amended Article 1904
Rules provide that panelists, assistants
to panelists, court reporters, and
translators, before taking up their duties,
must file an APO application with the
responsible Secretary. The rules
governing ECC proceedings contain
similar provisions. Reflecting these
rules, the revised paragraph (c)(4)(i)
directs panelists, assistants to panelists,
ECC members, assistants to ECC
members, translators, and court
reporters to file their applications with
the responsible Secretary, and provides
the address of the U.S. section of the
Binational Secretariat. Reelecting rule 49
of the Article 1904 Rules, these amended
interim rules now require the U.S.
Secretary to file the original and six
copies of the applications provided by
the panelists, assistants to panelists,
court reporters and translators with the
Commission Secretary. In addition, the
amended interim rules eliminate the
requirement that these persons serve
their applications on the participants.
Such a requirement exists neither in the
Rule of Procedure for the U.S. Court of
International Trade nor in the Article
1904 Rules.

Paragraph (c)(4)(ii) requires that
counsel and professionals file the
original and six copies of their
application directly with the
Commission Secretary. In addition,
reflecting the filing requirements in the
Article 1904 Rules, the revised
paragraph directs counsel and
professionals to file four copies of their
application with the U.S. Secretary. The
service requirements are not
substantively changed from the earlier
interim rules.

Paragraph (c)(4)(iii) governs the
Binational Secretariats. The revised
paragraph instructs both Secretaries and
each member of their staff# to file their
applications for protective order directly
with'the Commission Secretary.

Revised paragraph (c)(4](iv) directs
members of the United States inter-
agency group to file the original and six
(6) copies of their application for

protective order with the Commission
Secretary. Again, the Commission's
amended interim rules reflect the Article
1904 Rules' filing requirement and also
direct the inter-agency group to file four
(4) copies of their applications with the
U.S. Secretary.

Members of the Canadian inter-
agency group, by contrast, are instructed
by revised paragraph (c)(4)(v) to file a
single copy of their application with the
Canadian Secretary. The Canadian
Secretary in turn is required to file the
original and size (6) copies of the
applications with the Commission
Secretary. Grouping the applications in
this manner will ensure that the
Commission Secretary knows why these
applicants are seeking access and hence
ensure expeditious consideration.

The amended interim rules delete as
unnecessary paragraph (c)(5) concerning
release of proprietary information to
clericals. The terms and conditions
under which clericals may be granted
access to proprietary information are
described in paragraph (c)(3) governing
persons authorized to receive
proprietary information.

The provisions governing persons who
retain access to proprietary information
from the administrative proceeding
during the panel review are
substantively unchanged. The
requirement to file and serve updates or
amendments to the person's APO
application has been eliminated from
paragraph (c)(5) as unnecessary. A
general obligation to file and serve such
amendments appears in paragraph (f0,
as well as in the protective order and
the Article 1904 Panel Rules.

Paragraph 207.93(d)

Revised paragraph (d) consolidates
paragraphs (c) and (d) of the previously
enacted interim rules and governs the
issuance of a protective order to all
applicants. Paragraph (d)(1) governs
issuance of a protective order to
panelists and their assistants, ECC
members and their assistants,
translators, court reporters, both
Binational Secretaries and their staffs,
and both the U.S. and Canadian inter-
agency groups (i.e., everyone but
counsel and professionals). The
previously enacted interim rules
provided that the Secretary would rule
on any application within thirty days
without distinguishing among the
different categories of applicants. Those
rules governing APOs for counsel and
professionals included a schedule
allowing for objections to such persons
receiving access. By contrast, the Article
1904 Rules do not provide for objections
to any category of applicant receiving
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access to proprietary information other
than counsel under an APO.
Consequently, although the Commission
may take thirty days if needed, the
presumption is now that the
Commission Secretary will issue an
APO once the Commission Secretary is
satisfied that the terms for access are
met and approves the application. In
addition, the language requiring
panelists to file a signed copy of the
protective order with the Commission
and requiring the other applicants to file
a copy of the protective order with the
U.S. Secretary is redrafted with no
substantive changes.

Paragraph (d)(2) governs issuance of
protective orders to counsel and
professionals. The enacted rules
provided an opportunity for a person to
file an objection to another person's
application. These amended interim
rules have added a requirement that a
reply to an objection must be served on
the person who filed the objection and
on all other persons on whom the
objection was filed. Such reply will be
considered only if it is filed and served
prior to the time that the Commission
Secretary renders a decision.

In addition, because paragraph
207.93(a) delegates to the Commission
Secretary the authority to grant or deny
access to proprietary information under
an APO, paragraph 20.793[d)(2)(fii)
permits an appeal from a denial of
access by the Secretary to the
Commission. Revised paragraph
207.93(d)(2)(iii) provides that if the
Commission Secretary denies an
application, a letter informing the
applicants of the rejection -must be sent
within fourteen (14) days of the receipt
of the application. Notification to the
applicant of a denial will include
notification that the applicant may
appeal the denial to the Commission
within five (5) days of the date of
service of the denial. These time limits
are imposed in order to insure thai the
Commission has adequate time to
consider the appeal and issue its
decision within the thirty days .
mandated by the Article 1904 Rules.

Paragraph 207.93(d)(2)(iv) sets forth
the address to which, an appeal should
be sent and requires that the appeal be
served on all the persons on the service
list or on all participants, depending
upon when the appeal is filedin
accordance with paragraph (c)(4)(ii)[B).
The new provision also restates the
requirement that the Commission must
reach a decision within thirty (30) days.'
Paragraph 207.93(f)

Paragraph (f) governs the filing of
amendments to protective order
applications. Mirroring the filing

requirements contained in the Article
1904 Rules. revised paragraph (f)
requires that amendments to APO
applications of panelists, ECC members,
assistants to panelists or ECC members.
court reporters, and translators be filed
with the U.S. Secretary, who must then
file the original and six copies with the
Commission Secretary. Counsel and
professionals must file the original and
six copies of any amendments with the
Commission Secretary and four copies
with the U.S. Secretary. All other
persons are required only to file the
original and six copies directly with the
Commission Secretary.

Paragraph 207.93(g)
Paragraph (g) governs the

modification and revocation of
protective orders. The language in this
paragraph has been reorganized for
greater clarity. There are two
substantive changes to this interim rule.
One is the deletion of the language
contained in paragraph (g)(2) concerning
provisional action by the Commission.
Because the Commission has the
authority to revoke or modify a
protective order at any time, this
language is superfluous The other
ensures that the Binational Secretariat is
aware of any changes to a protective
order by amending the'Interim rules to
add a requirement that the Commission
Secretary notify the U.S. Secretary in
writing if it revokes or modifies a
protective order.

Section 207.94
The technical amendments amended

the portion of section 403(c) of the FTA
Implementing Act, codified at 19 U.S.C.
1677f(f)(l)(A). to provide that the
Commission may restrict access to a
document, or portion thereof, which it
has claimed as privileged but for which
the panel has determined that disclosure
is required under U.S. law. The statute
further provides that such access will be
limited to only those authorized persons
who the panel has determined require
access. Because the statute clarifies that
privileged information will be released
by the Commission only pursuant to a
decision from the panel and only to
those persons identified by the panel
and in light of the denial of the two
requests for access to privileged
information made in panel reviews.
elaborate procedures for requesting the
Commission for access are unnecessary.
Therefore, the general delegation of
authority in paragraph 207.93(a) replaces
the specific procedures set out in section
207.94 of the enacted interim final rules.
The revised section indicates that a
protective order for information shall
contaim-requirements similar to those

contained in an APO for proprietary
information.

Because the release of privileged
information would be an exceptional
event, the new § 207.94 further provides
that the Commission Secretary will not
automatically release privileged
information but must inform the
Commission twenty-four hours prior to
any such release.

Section 207.100
Paragraph 207.100(a) sets forth

sanctions the Commission can impose
for committing a prohibited act under 19
U.S.C. 1677f(f)(3. The technical
amendments expanded the list of
prohibited acts to include the knowing
receipt of proprietary information or
privileged information, the receipt of
which constitutes a violation of an APO
issued under this subpart. As noted
above, the new defined term "prohibited
act" incorporates any action concerning
APOs that is prohibited under the
statute. This definition is therefore
incorporated into this section.

In addition, the sanctions to which
persons other than the individual who
actually committed the prohibited act
may be liable, imposed by paragraph (hi
in the enacted nile,, have now been
limited to disbarment from practice
before the Commission and integrated
into paragraph (a)(1). This structure
parallels the Commission's title VII
regulations. In addition, so as not to
deprive an individual of any due process
rights, paragraph (b) ensures that any
such person is entitled to all the
administrative rights set forth in this
subpart. such as an APA hearing and
the right to an atforney.

Paragraph (c) explains that the
statute's addition of knowing receipt of
information, the receipt of which
constitutep a violation of a protective
order, intends to reach, inter alia. those
persons who read or improperly
disseminate: 0document containing
proprietary information when they
know, br should know; that they ere not-
authori.ed to reac or disseminate that'
document.. .

Section 207.010

The amended interim rule
incorporates the new defined term"prohibited act." There are no other
substantive differences between the
amended interim rule and the enacted
interim rile.

Section 207.102
The atnendbd interim rule

incorporates the new defined term"prohibited act." In additton, revised
paragraph (c) now provides that if the
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Commission determines that it is
appropriate to initiate sanctions
proceedings, the Commission shall
appoint an administrative law judge
(ALJ] and the Commission Secretary
shall initiate such proceedings. The rules
as enacted provided that the Office of
Unfair Import Investigations could
request that an ALJ be assigned to the
preliminary investigation to assist in the
determination whether there is a
reasonable cause to believe that a
prohibited act had been committed.
There was no provision for appointing
(or reappointing) on ALJ during the
actual sanctions proceedings although
the rules refer to decisions made by the
ALI. Under the revised paragraph, the
Commission shall appoint an ALJ when
the charging letter is sent to the charged
party.

Section 207.103

The amended interim rule
incorporates the new defined term
"prohibited act." There are no other
substantive differences between the
amended interim rule and the enacted
interim rule.

Section 207.105

The amended interim rule
incorporates the new defined term
"prohibited act." There are no other
substantive differences between the
amended interim rule and the enacted
interim rule.

Section 207.108

Revised paragraph (a] permits anyone
to make a motion to have the
administrative law judge issue a
recommended determination to take
appropriate interim measures.

Revised paragraph (b) conforms this
paragraph to paragraph (a) of this
section, and permits a party opposing
the imposition of appropriate interim
measures to oppose them, whether they
are the result of a motion or of the
administrative law judge's own
initiative.

Revised paragraph (d) indicates that
the administrative law judge has the
authority to recommend modification as
well as revocation of interim measures.

In addition, in conformity with
provisions in section 207.93 and in the
Article 1904 rules concerning
notification of changes to an APO,
revised paragraph (e) requires the
Commission Secretary to notify the U.S.
Secretary if the Commission revokes or
modifies a protective order following a
sanctions proceeding. There are no other
substantive differences between the
amended interim rule and the enacted
interim rule.

Section 207.107

This section, which governs the filing
of motions, initially contained a
provision that if an ALJ had not yet been
assigned, all motions should be
addressed to the Chief Administrative
Law Judge. In light of the new provision
in § 207.102(c) requiring the appointment
of an ALI when the charging letter is
issued, this provision is deleted. There
are no other substantive differences
between the amended interim rule and
the enacted interim rule.

Section 207.108

There are no substantive differences
between the amended interim rule and
the enacted interim rule.

Section 207.109

The language contained in paragraph
(b) of this section listing sanctions for
failing to comply with discovery was
previously part of paragraph (a), but is
now set off as a separate paragraph.
Paragraph (b) of the original section is
redesignated paragraph (c). In addition,
the revised interim rule indicates that
any person who wants to depose an
official of the Commission, or any other
U.S. or Canadian government official
"shall" file a written motion. The
original language stated that a person
"may" file such a request.

Section 207.110

There are no substantive differences
between the amended interim rule and
the enacted interim rule.

Section 207.111

There are no substantive differences
between the amended interim rule and
the enacted interim rule.

Section 207.112

There are no substantive differences
between the amended interim rule and
the enacted interim rule.

Section 207.113

There are no substantive differences
between the amended interim rule and
the enacted interim rule.

Section 207.114

The amended interim rule
incorporates the new defined term
"prohibited act." In addition, paragraph
(a) of this section initially provided that
in complicated cases, the Commission
could make its decision in 120 days,
rather than the stipulated ninety days.
Because the provision already provides
that the Commission may change any
time frames it chooses, the 120 day
option is deleted. In paragraph (c) the
separate burden of proof required by the
ALJ for imposing sanctions is deleted.

Sanctions are imposed by the
Commission not by the ALJ. In addition,
the burden of proof applies to the
finding of a violation, and the imposition
of sanctions is within the Commission's
discretion.

There are no other substantive
differences between the amended
interim rule and the enacted interim
rule.

Section 207.115

The amended interim rule
incorporates the new defined term
"prohibited act." The rule has also been
revised to make explicit that the ,
administrative law judge will make
determinations as to whether access to
proprietary information by counsel for a
charged party is reasonably necessary
to the defense, and that the Commission
will deem to be abandoned any issue
not raised in a petition for review in
whatever procedure it considers such
petition.

There are no other substantive
differences between the amended
interim rule and the enacted interim
rule.

Section 207.116

There are no substantive differences
between the revised interim rule and the
enacted interim rule.

Section 207117

There are no substantive differences
between the revised interim rule and the
enacted interim rule.

Section 207.118

The language in this section is
reworded to clarify that, if the General
Counsel or any other attorney in the
General Counsel's office participated in
the panel review during which a party
committed the prohibited act under
review, the General Counsel and thope
attorneys shall not advise the
Commission on proceedings concerning
sanctions under this subpart. In such
cases, the Assistant General Counsel for
337 Investigations shall serve as the
Acting General Counsel.

Section 207.119

To avoid confusion between review of
an initial determination and
reconsideration of the Commission's
decision under this paragraph, the
amended interim rule refers to a motion
for reconsideration rather than to a
petition for reconsideration.

Section 207.120

The revised interim rule incorporates
the new term "prohibited act."
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There are no other substantive
differences between the amended
interim rule and the enacted interim
rule.

List of Subjects in it CFR Part 297

Administrative practice and
procedure, Antidumping, Canada,
Countervailing Duties, Imports, Trade
agreements.

For the reasons set forth in the
preamble, 19 CFR part 207. subpart G is
amended as follows:

PART 207-[AMENDED]

1. The authority citation for part 207,
subpart G, continues to read as follows:

Authority: Sec. 777 of the Tariff Act of 1930,
as amended; secs. 403, 405(d) of the United
States-Canada Free-Trade Implementation
Act of 1988 (102 Stat. 1851, Pub. L No. 100-
449, Sept. 25, 1968; 19 U.S.C. 133.

2. Section 207.90 is revised to read as
follows:

j 207.90 Scope.
This subpart sets forth the procedures

and regulations for implementation of
Article 1904 of the United States-Canada
Free Trade Agreement under the Tariff
Act of 1930, as amended by title IV of
the United States-Canada Free-Trade
Agreement Implementation Act of 1988
(19 U.S.C. 1516a and 1677f). These
regulations are authorized by section
405(d) of the United States-Canada Free-
Trade Agreement Implementation Act of
1988 (19 U.S.C. 1677f(f)(2)) and 19 U.S.C.
1335.

3. Section 207.91 is revised to read as
follows:

§ 207.91 Definitions.
As used in this subpart-
Administrative Law ]udge means the

United States Government employee
appointed under section 3105 of tite 5 of
the United States Code to conduct
proceedings under this prt in
accordance with section 554 of the
United States Code;

Agreement means the Free-Trade
Agreement between Canada and the
United States of America entered into
between the Government of Canada and
the Government of the United States of
America, which took effect on January 1.
1989;

Article 1904 Rules means the Rules of
Procedure for Article 1904 Binational
Panel Reviews adopted by the United
States of America and Canada pursuant
to the Agreement, as amended;

Canadian Secretary means the
Secretary of the Canadian section of the
Secretariat and includes any person
authorized to act on the Secretary's
behalf;

Charged party means a person who is
charged by the Commission with
committing a prohibited act under 19
U.S.C. 1677f(f)(3)

Clericalperson means a person such
as a paralegal, secretary, or law clerk
who is employed or retained by and
under the direction and control of an
authorized applicant;

Commission means the United States
International Trade Commission;

Commission Secretary means the
Secretary to the Commission;

Complaint means the complaint
referred to in the Article 1904 Rules;

Counsel means persons described in
the definition of "counsel of record" in
Rule 3 of the Article 1904 Rules. and
counsel for an interested person who
plans to file a timely complaint or Notice
of Appearance in the panel review.

Date of Service means the day a
document is deposited in the mail or
delivered in person;

Days means calendar days, but if a
deadline falls on a weekend or on a
United States federal holiday it shall be
extended to the next working day;,

Extraordinary challenge committee
means the committee established
pursuant to Annex 1904.13 of the
Agreement and section 407 of the FTA
Act to review decisions of a panel or
conduct of a panelist;

Final determination means "final
determination" under Article 1911 of the
agreement;
FTA Act means the United States-

Canada Free-Trade Implementation Act
of 1988, Public Law No. 100-449 (Sept.
28, 1988);

InvestJotie attorney means an
attorney designated by the Office of
Unfair Import Investigations to engage
in inquiries and proceedings under 19
CFR 207.100 et seq.;

Notice of Appearance means the
notice of appearance provided for by
Rule 40 in the Article 1904 Rules;

Panel Review means review of a final
determination pursuant to chapter 19 of
the Agreement. including review by an
extraordinary challenge committee;

Party means, for the purposes of
§ § 207.100-207.120, either the
investigative attorney(ies) or the
charged party(ies);

Persons means, for the purposes of
§ § 207.100-207.120, an individual,
partnership, corporation, association,
organization, or other entity;

Privileged information means all
information covered by the provisions of
the second sentence of 19 U.SC.
1677f(f)(1XA);

Professional means an accountant.
economist, engineer, or other non-legal
specialist employed by, or under the
direction and control, of a counsel;

Prohibited oct means the violation of
a protective order, the inducement of a
violation of a protective order, or the
knowing receipt of information the
receipt of which constitutes a violation
of a protective order,

Proprietary information means
confidential business information as
defined in 19 CFR 201.6(a);

Protective Order means an
administrative protective order issued
by the Commission;

Secretariat means the Secretariat
established pursuant to Article 1909 of
the Agreement and includes the
Secretariat sections located in both
Canada and the United States;

Service address means the facsimile
number, if any, and address set out by a
person as the address of the person's
attorney where the person may be
served, or when the person is not
represented by an attorney, the
facsimile number, if any, and address of
the person;

Service list means the list maintained
by the Commission Secretary under 19
CFR 201.11(d) of persons in the
administrative proceeding leading to the
final determination under panel review;

United States Secretary means the
Secretary of the United States section of
the Secretariat and includes any person
authorized to act on the Secretary's
behalf.

Except as otherwise provided in this
subpart, the definitions set forth in the
Article 1904 Rules are applicable to this
subpart aid to any protective orders
issued pursuant to this subpart.

4. Section 207.93 is revised to read as
follows.

§ 207.93 Protection of proprietary
Information during panel and committee
proceedngs

(a) Requests for protective orders. A
request for access to proprietary
information pursuant to 19 U.S.C.
1677f(f)(1) shall be made to the
Secretary of the Commission.

(b) Persons authorized to received
proprietary infomation under
protective order. The following persons
may be authorized by the Commission
to receive access to proprietary
information if they comply with these
regulations and such other conditions
imposed upon them by the Commission:

(1) The members of a binational panel
or extraordinary challenge committee,
any assistant to a member, court
reporters and translators. (2) Counsel
and professionals, provided that the
counsel or professional does not
participate in competitive decision-
making. as defined in US Steel Corpv.
United State 730 F.2d 1465 (Fed. Cir.

I I Ill I Illl I I I I
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1984). for the person represented or for
any person who would gain a
competitive advantage through
knowledge of the proprietary
information sought; (3) Clerical persons
who are employed or retained by and
under the direction and control of a
person described in paragraphs (b)(1).
(2), (5) or (6) of this section who has
been issued a protective order, if such
clerical persons:

(i) Are not involve in the competitive
decision-making, or the support
functions for the competitive decision-
making, of a participant to the
proceeding or of any person who would
gain a competitive advantage through
knowledge of the proprietary
information sought, and

(ii) Have agreed to be bound by the
terms set forth in the application for
protective order of the person who
retains or employs him or her;,

(4) The Secretaries of the U.S. and
Canadian sections the Secretariat and
members of the their staffs;

(5) Any officer or employee of the
United States Government who the
United States Trade Representative
informs the Commission Secretary
needs access to proprietary information
to make recommendations regarding the
convening of extraordinary challenge
committee; and

(6) Any officer or employee of the
Government of Canada who the
Canadian Minister of Trade informs the
Commission Secretary needs access to
proprietary information to make
recommendations regarding the
convening of extraordinary challenge
committees.

(c) Procedures for obtaining access to
proprietary information under
protective order-{1) Persons who must
file an application for release under
Protective Order. To be permitted
access to proprietary information in the
administrative record of a final
determination under panel review, all
persons described in paragraphs (b)(1).
(2), (4). (5) or (6) of this section, unless
described in paragraph (c}(5)(i) of this
section. shall file an application for a
protective order.

(2) Contents of applications for
release under protective order.

(i) The Commission Secretary shall
adopt from time to time forms for
submitting requests for release pursuant
to protective order that incorporate the
terms of this rule. The Commission
Secretary shall supply the United States
Secretary with copies of the forms for
persons described in paragraphs (b)(11.
(4), (5), and (6) of this section. Other
applicants may obtain the forms at the
Commission Secretary's office at 500 E
Street SW.. Washington, DC 20436.

(ii) Such forms shall require the
applicant to submit a personal sworn
statement that, in addition to such other
conditions as the Commission Secretary
may require, the applicant will:

(A) Not disclose any proprietary
information obtained under protective
order and not otherwise available to any
person other than

(1) Personnel of the Commission
involved In the particular panel review
in which the proprietary information is
part of the administrative record,

(2) The person from whom the
information was obtained,

(3) A person who is authorized to
have access to the same proprietary
information pursuant to a Commission
protective order, and

(4) A clerical person retained or
employed by and under the direction
and control of a person described in
paragraph (b) (1), (2), (5). or (6) of this
section who has been issued a
protective order if such clerical person
and has signed and dated an agreement
to be bound by the terms set forth in the
application for protective order of the
person who retains or employs him or
her.hBe Not use any of the proprietary

information released under protective
order and not otherwise available for
purposes other than the particular
proceedings under Article 1904 of the
Agreement;

(C) Upon completion of panel review,
or at such other date as may be
determined by the Commission
Secretary, return to the Commission, or
certify to the Commission Secretary the
destruction of, all documents released
under the protective order and all other
material (such as briefs, notes, or
charts), containing the proprietary
information released under the
protective order, except that those
described in paragraph (b)(1) of this
section may return such documents and
other materials to the United States
Secretary. The U.S. Secretary may retain
a single file copy of each document for
the official file.

(D) Update information in the
application for protective order as
required by the protective order; and (E)
Acknowledge that the person becomes
subject to the provisions of 19 U.S.C.
1677f(f) and to this subpart, as well as
section 77.26 of Canada's Special Import
Measures Act, as amended.

(3) Timing of applications. An
application for any person described in
paragraph (b)(1) or (b)(2) of this section
may be filed after a notice of request for
panel review has been filed with the
Secretariat. An application for a person
described in paragraph (b)(4) of this
section shall file an application

immediately upon assuming official
responsibilities in the U.S. or Canadian
Secretariat. An application for any
person described in paragraph (b)(5) or
(b)(6) of this section may be filed at any
time after the United States Trade
Representative or the Canadian Minister
of Trade has notified the Commission
Secretary that such person requires
access.

(4) Filing and service of
applications-{i) Applications of
persons described in paragraph (b)(l) of
this section. A person described in
paragraph (b)(l) of this section shall
submit the completed original of the
form to the United States Secretary,
FTA Binational Secretariat, room 2061.
U.S. Department of Commerce,
Pennsylvania Avenue and 14th Street
NW., Washington, DC 20230. The United
States Secretary, in turn, shall file the
original plus six (6) copies of the
application with the Commission
Secretary.

(ii) Applications of persons described
in paragraph (b)(2) of this section-A)
Filing. A person described in paragraph
(b)(2] of this section shall file the
completed original of the form and six
(6) copies with the Commission
Secretary. and four (4) copies with the
United States Secretary.

(B) Service. If an applicant files before
the deadline for filing notices of
appearance for the panel review, the
applicant shall concurrently serve each
person on the service list with a copy of
the application. If the applicant files
after the deadline for filing notices of
appearance for the panel review, the
applicant shall serve each participant in
the panel review in accord with Rules 48
and 24 of the Article 1904 Rules. Service
on a person may be effected by
delivering a copy to the person's service
address; by sending a copy to the
person's service address by facsimile
transmission, expedited courier service.
expedited mail service: or by personal
service.

(iii) Applications of persons described
in paragraph (b](4) of this section. A
person described in paragraph (b)(4) of
this section shall file the original and six
(6) copies of the protective order
application with the Commission
Secretary.

(iv) Applications of persons described
in paragraph (b)(5) of this section. A
person described in paragraph (b)(5) of
this section shall file the original and six
(6) copies with the Commission
Secretary and four (4) copies of the
application with the United States
Secretary.

(v) Applications of persons described
in paragraph (b)(6) of this section. A
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person described in paragraph (b)o) of
this section shall submit the completed
original of the protective order
application to the Canadian Secretary.
The Canadian Secretary in turn, shall
file the original and six (6) copies with
the Commission Secretary.

(5) Persons who retain access to
proprietary information under a
protective order issued during the
administrative proceeding.-i) If
counsel or a professional has been
granted access in an administrative
proceeding to proprietary information
under a protective order that contains a
provision governing continued access to
that information during panel review,
and that counsel or professional retains
the proprietary information more than
fifteen (15) days after a First Request for
Panel Review is filed with the
Secretariat, that counsel or professional,
and such clerical persons with access on
or after that date, becomes immediately
subject to the terms and conditions of
protective orders issued pursuant to this
subpart, including provisions regarding
sanctions for violations thereof.

(ii) Any person described in
paragraph (c)(5)(i] of this section,
concurrent with the filing of a complaint
or notice of appearance in the panel
review on behalf of the participant
represented by such person, shall:

(A) File four (4) copies of the original
application, of all existing updates to
that application, and of the protective
order with the United States Secretary;
and

(B) File seven (7) copies of the
protective order and of all existing
updates with the Commission Secretary.

(d) Issuance of protective orders-(1)
Applicants described in paragraph
(b)(1), (4). (5) and (6) of this section.
Upon approval of an application of
persons described in paragraph (b)(1),
(4), (5), or (6) of this section, the
Commission Secretary shall issue a
protective order permitting release of
proprietary information. Any member of
a binational panel to whom the
Commission Secretary issues a
protective order must countersign it and
return one copy of the countersigned
order to the United States Secretary.
Any other applicant under paragraph
(b)(1) of this section must file a copy of
the order with the United States
Secretary.

(2) Applicants described in paragraph
(b)(2) of this section. (i) The Commission
Secretary shall not rule on ,any
application filed by a person described
in paragraph (b)(2) of this section until
ten (10) days after the request is filed
unless there is a compelling need to rule
more expeditiously. Any person may file
an objection to the application within

seven (7) days of the application's filing
date, stating the specific reasons why
the Commission should not grant the
application. One (1) copy of the
objection shall be served on the
applicant and on all persons who were
served with the application. Any reply
to an objection will be considered if it is
filed and served before the Commission
Secretary renders a decision. Service of
objections and replies shall be made in
accordance with paragraph (c)(4)(ii)(B)
of this section.

(ii) Approval of the application. If
appropriate, the Commission shall.
within thirty (30) days of the receipt of
the application, issue a protective order
permitting the release of proprietary
information to the applicant.

(iii) Denial of the application. If the
Secretary denies an application, he or
she shall, within fourteen (14) days of
the receipt of the application, serve a
letter notifying the applicant of the
decision and the reasons therefor. The
letter shall advise the applicant of the
right to appeal to the Commission. Any
appeal must be made within five (5)
days of the service of the Commission
Secretary's letter.

(iv) Appeal from denial of an
application. An appeal from a denial of
a request must be addressed to the
Chairman, United States International
Trade Commission, 500 E Street SW.,
Washington, DC 20436. Such appeal
must be served in accordance with
paragraph (c)(4)(ii)(B) of this section.
The Commission shall make a final
decision granting or denying the appeal
within thirty (30) days from the day on
which the application was filed with the
Commission Secretary.

(v) filing of protective orders. If a
protective order is issued to a person
described in paragraph (b)(21 of this
section, the person shall immediately
file one (1) copy of the protective order
with the United States Secretary.

(e) Retention of protective orders. The
Commission Secretary shall retain, in a
public file, copies of applications
granted, including any updates thereto,
and protective orders issued under this
section, including protective orders filed
in accordance with paragraph (b)(6)(ii)
of this section.

(f) Filing of amendments to granted
applications. Any person who has been
issued a protective order under this
section shall:

(1) If a person described in paragraph
(b)(1) of this section, submit any
amendments to the application for a
protective order to the United States
Secretary, who shall file the original and
six (6) copies with the Commission
Secretary;

(2) If a person described in paragraph
(bX2) of this section, file the original and
six (6) copies of any amendmnents to the
application with the Commission
Secretary and four (4) copies with the
United States Secretary;, or

(3) If any other person, file the original
and six (0) copies of any amendments to
the application with the Commission
Secretary.

(g) Modification or revocation of
protective orders. (1) Any person may
file with the Commission Secretary a
request that a protective order issued
under this section be modified or
revoked because of changed conditions
of fact or law, or on grounds of the
public interest. The request shall state
the changes desired and include any
supporting materials and arguments.
The person filing the request shall serve
a copy of the request upon the person to
whom the protective order was issued.

(2) Any person may file a response'to
the request within twenty (20) days after
it is filed, unless the Commission issues
a notice indicating otherwise. After
consideration of the request and any
responses thereto, the Commission shall
take such action as it deems
appropriate.

(3) If a request filed under this
paragraph alleges that a person is
violating the terms of a protective order,
the Commission may treat the request as
a report of violation under 1207.101 of
this subpart.

(4) The Commission may also modify
or revoke a protective order on its own
initiative.

(5) If the Commission revokes or
modifies a person's protective order, it
shall notify the person and the United
States Secretary in writing.

5. Section 207.94 is revised to read as
follows:

§ 207.94 Protectkm of privood
Informatlos durin panel and commaflee
proceedings.

If a panel decides that the
Commission is to grant access to
privileged information pursuant to
protective order, the Commision shall
issue a protective order, with terms and
conditions equivalent to those described
in § 207.93(c)(2), to those persons who
the panel has designated as requiring
access. Twenty-four hours prior to
release of informati . for which the
Commission has latierd a privilege, the
Secretary shall ce rtfy to the
Commission that a Panel has directed
the Commission to release such
information to specified persons
pursuant to 19 U.S.C. 1077f(f)(1).

6. Section 207.100 is revised to read as
follows:

l l l l l l l
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§ 207.100 Sanctions.
(a) A person who is determined under

this subpart to have committed a
prohibited act may be subject to one or
more of the following sanctions:

(1) A civil penalty not to exceed
$100,000 for each violation, each day of
a continuing violation constituting a
separate violation;

(2) Disbarment from practice in any
capacity before the Commission, which
disbarment may, in appropriate
circumstances, include such person's
partners, associates, employer and
employees, for a designated time period
following publication of a determination
that the protective order has been
breached;

(3) Denial of further access to
proprietary or privileged information
covered by the relevant protective order
or to proprietary information in future
Commission proceedings;

(4) An official reprimand by the
Commission;

(5) In the case of an attorney,
accountant, or other professional,
referral of the facts underlying the
prohibited act to the ethics panel or
other disciplinary body of the
appropriate professional association or
licensing authority,

(6) When appropriate, referral of the.
facts underlying the prohibited act to the
United States Trade Representative, or
his or her designees, or to another
government agency; and'

(7) Any other administrative sanctions
as the Commission determines to be
appropriate.

(b) Each partner, associate, employer,
and employee described in paragraph
(a)(2) of this section Is entitled to all the
administrative rights sets forth in this
subpart.

(c) For the purposes of this subpart,
the knowing receipt of information the
receipt of which constitutes a violation
of a protective order includes, but is not
limited' to, the reading or unauthorized
dissemination of the information
covered by a protective order by person
who knows or should reasonably
believe that he or she is not authorized
to read or disseminate such information.

7. Section 207,101 is revised to read as
follows:

§ 207.101 Reporting of prohibited act and
commencement of Investigation.

(a) Any person who has Information
indicating that a prohibited act has been
committed shall immediately report all
pertinent facts relating thereto to the
Commission Secretary.

(b) Upon receipt, the Commission
Secretary shall record the information,
assign 4n investigation'number, and
-forward aUlinformation ha or she has

received to the Office of Unfair Import
Investigations.

(c) As expeditiously as possible, the
Office of Unfair Import Investigations
shall conduct an inquiry to determine
whether there is reasonable cause to
believe that a person or persons have
committed a prohibited act. At any time,
the Office of Unfair Import
Investigations may request that the
Commission assign an administrative
law judge to oversee the inquiry.

(d) At the conclusion of the inquiry.
the Office of Unfair Import
Investigations shall assess whether the
available information is sufficient to
provide reasonable cause to believe that
a person or persons have committed a
prohibited act.

8. Section 207.102 is amended by
revising paragraphs (a)(1) introductory
text and (2) introductory text. (c), (d), (e)
and (g) to read as follows:

§ 207.102 Initiation of proceedings.
(a) * * *
(1) If the Office of Unfair Import

Investigations concludes that there is
not reasonable cause to believe that a
person or persons have committed a
prohibited act, the Office of Unfair
Import Investigations shall

(2) If the Office of Unfair Import
Investigations concludes that there is
reasonable cause to believe that a
person or persons have committed a
prohibited act, the Office of Unfair
Import Investigations shall

(c) If the Commission determines that
it is appropriate to issue a charging
letter, the Commission shall appoint an
administrative law judge to oversee the
proceeding and the Commission
Secretary shall initiate a proceeding
under this subpart by issuing a charging
letter as set forth in § 207.103.

(d)}If the Commission determines that
it is appropriate to initiate proceedings,
but that the party to be charged is
beyond the jurisdiction of the
Commission and within the jurisdiction
of Canada, or that for other reasons an
authorized agency of Canada would be
the more appropriate forum for initiation
of a proceeding, the Commission shall
take the necessary steps for issuance of
a letter requesting the authorized agency
of Canada to initiate proceedings under
Canadian law on the basis of an alleged
prohibited act.

(e) The Commission may make any
determination regarding notification
about the alleged prohibited act and the

* relevant underlying facts to the person
who submitted the proprietary
Jformation that-allegedly has been

disclosed. A determination by the
Commission on this subject does not
foreclose the administrative law judge
from redetermining at any time during
the hearing whether notification to the
compromised party is appropriate.
* * * *

(g) Except as deemed reasonably
necessary by the Office of Unfair Import
Investigations to gather relevant
information and to protect the interests
of the person who submitted the
proprietary information, all aspects of
the inquiry shall remain confidential.
unless otherwise ordered by the
Commission. Except as the Commission
may otherwise order, the Commission
Secretary shall maintain all closed
investigatory files in confidence to the
extent permitted by law, and shall
destroy any documentary evidence
containing allegations of a prohibited
act for which no proceeding is initiated
one year after the file is closed.

9. Section 207.103 is amended by
revising paragraphs (a) (1), (2), (4), (5).
and (d) to read as follows:

§ 207.103 Charging letter.
(a) * * "
(1) Allegations concerning a

prohibited act:
(2) A citation to § 207.100 of this

subpart, for a listing of sanctions of a
listing of sanctions that may be imposed
for a prohibited act

(4) A statement that the requested
party or his attorney may request the
issuance of an appropriate
administrative protective order to obtain
access to the information upon which
the charge is based:

(5) A statement that the charged party
has a right to retain an attorney at the
charged party's own expense for
purposes of representation; and
* * * * *

(d) Amendment of charging letter. (1)
At any time, after proceedings have been
initiated, the investigative attorney may
move for leave to amend or withdraw
the charging letter.

(2) If the administrative law judge
determines that the charging letter
should be amended to include additional
parties, the judge shall issue a
recommended determination to that
effect. The Commission shall review the
recommended determination and issue a
determination granting or denying the
motion to amend the charging letter to
include additional parties.

(3) Upon motion, the administrative
law judge may grant leave to amend the
charging letter for good cause shown
upon such conditions as are ncess&aL



Federal Register / Vol. 57, No. 152 / Thursday, August 6, 1992 / Rules and Regulations 34829

to avoid prejudicing the public interest
and the rights of the parties already
charged.

(4) Any amended charging letter shall
be served upon all charged parties as
provided in paragraphs (a) and (b) of
this section.

10. Section 207.105 is revised to read
as follows:

§ 207.105 Confidentiality.
(a) Protection of proprietary and

privileged information. As the
administrative law judge deems
reasonably necessary for the
preparation of the defense of a charged
party, the attorney for the charged party
may be granted access in these
proceedings to the proprietary
information or to the privileged
information, the disclosure of which is
the subject of the proceedings. Any such
access shall be under protective order
consistent with the provisions of this
subpart.

(b) Confidentiality of proceedings.
Upon the request of any charged party
pursuant to § 207.106 of this subpart, the
administrative law judge will issue an
appropriate confidentiality order. This
order will provide for the
confidentiality, to the extent practicable
and permitted by law, of information
relating to allegations concerning the
commitment of a prohibited act,
consistent with public policy
considerations and the needs of the
parties in conducting the sanctions
proceedings. The order will provide
what all proceedings under this
provision shall be kept confidential
within the terms of the order except to
the extent incorporated into a published
final decision of the Commission. Any
confidential information not disclosed in
such decision will remain protected.

11. Section 207.106 is amended in
paragraph (a) by removing the words
"by the investigative attorney" and by
revising paragraphs (b), (c), (d) and (e)
to read as follows:

§ 207.106 Interim measures.
* * * *t *

(b) Before issuing a determination
recommending interim sanctions, the
administrative law judge shall afford a
party against whom such measures are
proposed the opportunity to oppose
them. The administrative law judge shall
ordinarily decide any motion under this
section no more than' twenty (20) days
after it is filed.

(c) The Commission shall review any
recommended determination regarding
the imposition of interim measures
within twenty (20) days from its
issuance or such other time as it may

order. The Commission may impose any
appropriate interim sanctions.

(d) The administrative law judge may
at any time recommend to the
Commission that interim measures be
modified or revoked. The Commission
shall rule on such recommendation
within ten (10) days after its issuance, of
any such recommendation, or such other
time as it may order.

(e) The Commission Secretary shall
immediately notify the Secretariat of
any interim measures that revoke or
modify an outstanding protective order
in an ongoing panel review. The
Commission Secretary shall also
immediately notify the Secretariat of
any revocation or modification of an
interim measure.

12. Section 207.107 is amended by
revising paragraphs (a)(1) and (d) to
read as follows:

§ 207.107 Motions.
(a) Presentation and disposition.
(1) After issuance of the charging

letter and while part of the proceeding is
pending before the administrative law
judge, all motions relating to that part of
the proceeding shall be addressed to the
administrative law judge.
* * * *t *

(d) Service. All motions, responses,
replies, briefs, petitions, and other
documents filed in sanctions
proceedings under this subpart shall be
served by the party filing the document
upon each other party. Service shall be
made upon the attorney for the party
unless the administrative law judge or
the Commission orders otherwise.

13. Section 207.108 is revised to read
as follows:

§ 207.108 Preliminary conference.
As soon as practicable after the

response to the charging letter is filed,
unless the administrative law judge
determines that such a conference is not
necessary, the administrative law judge
shall direct the attorney or other
representative for a party to meet with
him or her at a preliminary conference.
At the conference, the administrative
law judge shall consider the issuance of
such orders as the administrative law
judge deems necessary for the conduct
of the proceedings. Such orders may
include, as appropriate under these
regulations, the establishment of a
discovery schedule or the issuance 6f an
order, if requested, to providefor '' r
maintaining the confidentiality of the
proceedings pursuant to § 207.105(b) of
this subpart.

14. Section 207.109 is revised to read
as follows:

§ 207.109 Discovery.
(a) Discovery methods. All parties

may obtain discovery under such terms
and limitations as the administrative
law judge may order. Discovery may be
by one or more of the following
methods:

(1) Depositions upon oral examination
or written questions;

(2) Written interrogatories;
(3) Production of documents or things

for inspection and other purposes; and
(4) Requests for admissions.
(b) Sanctions. If a party or its

representative fails to comply with a
discovery order, the administrative law
judge may take such action as he or she
deems reasonable and appropriate,
including the issuance of evidentiary
sanctions or deeming the respondent to
be in default.

(c) Depositions of nonparty officers or
employees of the United States or
Canadian governments-(1) Depositions
of Commission officers or employees. A
party desiring to take the deposition of
an officer or employee of the
Commission (other than a member of the
Office of Unfair Import Investigations or
of the Office of the Administrative Law
Judges), or to obtain nonprivileged
documents or other physical exhibits in
the custody, control, and possession of
such officer or employee, shall file a
written motion requesting the
administrative law judge to recommend
that the Commission direct that officer
or employee to testify or produce the
requested materials.

(2) Depositions of officers or
employees of other United States
agencies, or of the Canadian
government. A party desiring to take the
deposition of an officer or employee of
another agency, or of the Canadian
government, or to obtain nonprivileged
documents or other physical exhibits in
the custody, control, and possession of
such officer or employee, shall file a
written motion requesting the
administrative law judge to recommend
that the Commission seek the testimony
or production of requested material from
the officer or employee.

§ 207.110 [Amended]
15. Section 207.110 is amended in

paragraph (a) by changing the reference
from "§ 207.109(b)!' to read
.I 207.109cc)"... ...,
16, Section 207.1111is amended by

revisig e introductory text to read as.,
follows:

§ 207.111 Prehearing conference.
The administrative law judge may

direct the attorney or other
representatives for the parties to meet
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with him or her to consider any or all of
the following:

17. Section 207.112 is amended by
revising paragraphs (a) and {b] to read
as follows:

§ 207.112 Hearings.
1a) Purpose of and scheduling of

hearings. An opportunity for a hearing
before an administrative law judge shall
be provided for each proceeding
initiated under section 207.102 of this
subpart. The purpose of such hearing
shall be to receive evidence and hear
argument in order to determine whether
a charged party has committed a
prohibited act and, if so, what sanctions
are appropriate. Hearings shall proceed
with all reasonable expedition and,
insofar as practicable, shall be held at
one place, continuing until completed.
unless otherwise ordered by the
administrative law judge.

(b) Joinder or consolidation. The
administrative law judge may order
joinder or consolidation of proceedings
initiated under § 207.102 of this subpart
at the administrative law judge's
discretion.

18. Section 207.113 is amended by
revising paragraph (a)(1) to read as
follows:

§207.113 The record.

(a) Definition of the record. * *
(1) The charging letter and response,

motions and responses, and other
documents and exhibits properly filed
with the Commission Secretary;

19. Section 207.114 is amended by
revising paragraphs (a) through (c) to
read as follows:

§ 207.114 Initial determination.

(a) Time for filing of initial
determination. (1) Except as may
otherwise be ordered by the
Commission, within ninety (90) days of
the date of issuance of the charging
letter, the administrative law judge shall
certify the record to the Commission and
shall file with the Commission an initial
determination as to whether each
charged party has committed a
prohibited act, and as to appropriate
sanctions.

(2) The administrative law judge may
request the Commission to extend the
time period for issuance of the initial
determination for good cause shown.

(b) Contents of the initial
determination. The initial determination
shall include the following:

(1) An opinion making all necessary
findings of fact and conclusions of law
and the reasons therefor, and

(2) A statement that the initial
determination shall become the
determination of the Commission unless
a party files a petition for review of the
determination pursuant to 1 207.115 or
the Commission pursuant to § 207.116,
orders on its own motion a review of the
initial determination or certain issues
therein.

(c) Burden ofproof. A finding that a
charged party committed a prohibited
act shall be supported by clear and
convincing evidence.

20. Section 207.115 is amended by
revising paragraphs (a)(2), (a}f3)(ii), and
(a)(4) to read as follows:

§ 207.115 Petition for review.
(a) * * *

(2) Any charged party who wishes to
obtain judicial review pursuant to 19
U.S.C. 1677f(f){5) must first seek review
by the Commission in accordance with
the procedures set forth in this
regulation governing petitions for
review.

(3) * * *

(ii) Specify the issues upon which
review is sought, including a statement
as to whether review is sought of the
initial determination regarding the
commitment of a prohibited act, or of
the initial determination regarding
sanctions;

(4) Any issue not raised in the petition
for review filed under this section will
be deemed to have been abandoned and
may be disregarded by the Commission.

21. Section 207.116 is revised to read
as follows:

§ 207.116 Commission review on Its own
motion.

Within forty-five (45) days of the date
of service of the initial determination,
the Commission on its own initiative
shall order review of an initial
determination or certain issues therein
upon request of any Commissioner.

22. Section 207.117"is amended by
revising the first 2 sentences into 1
sentence to read as follows:

§ 207.117 Review by Commission.

On review, the parties may not
present argument on any issue that is
not set forth in the notice of review; and
the Commission may affirm, reverse,
modify, set aside or remand for further
proceedings, in whole or in part, the
initial determination of the
administrative law judge.

23. Section 207.118 is revised to read
as follows:

§ 207.118 Role of the General Counsel In
advising the Commission.

The Assistant General Counsel for
Section 337 Investigations shall serve as
Acting General Counsel for the purpose
of advising the Commission on
proceedings brought under this subpart
if the prohibited act described in the
charging letter involves a protective
order issued in connection with a panel
review that was pending when the letter
was issued, and the General Counsel
participated in the panel review. No
other Commission attorney shall advise
the Commission on proceedings under
this subpart concerning a protective
order issued during a panel review in
which the attorney participated.

24. Section 207.119 is revised to read
as follows:

§ 207.119 Rocoaelderation.
(a) Motion for reconsideration. Within

fourteen (14) days after service of a
Commission determination, any party
may file with the Commission a motion
for reconsideration, setting forth the
relief desired and the grounds in support
thereof. Any motion filed under this
paragraph must be confined to new
questions raised by the determination or
to action ordered to be taken thereunder
and upon which the moving party had
no opportunity to submit arguments.

(b) Disposition of motion for
reconsideration. The Commission shall
grant or deny the motion for
reconsideration. No response to a
motion for reconsideration will be
received unless requested by the
Commission, but a motion for
reconsideration will not be granted in
the absence of such a request. If the
motion to reconsider is granted, the
Commission may affirm, set aside, or
modify its determination, including any
action ordered by it to be taken
thereunder. When appropriate, the
Commission may order the
administrative law judge to take
additional evidence.

25. Section 207.120 is revised to read
as follows:

§ 207.120 Public notice of sanctions.
If the final Commission decision is

that there has been a prohibited act, and
that public sanctions are to be imposed,
notice of the decision will be published
in the Federal Register and forwarded to
the Secretariat. Such publication will
occur no sooner than fourteen [14) days
after the issuance of a final decision or
after any motion for reconsideration has
been denied. The Commission Secretary
shall also serve notice of the
Commission decision upon sch
departments and agencies of the United
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States and Canadian governments as
the Commission deems appropriate.

Issued: July 31, 1992.
By Order of the Commission.

Paul R. Bardos,
Acting Secretary.
[FR Doc. 92-18628 Filed 8-5-92; 8:45 am]
BILLING CODE 7020-02-M
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DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of Assistant Secretary for
Housing-Federal Housing
Commissioner

24 CFR Parts 290 and 886

(Docket No. R-92-1585; FR-2158-P-01J

RIN 2502-AD43

Management and Disposition of HUD-
Owned Multifamily Projects and
Certain Multifamily Projects Subject to
HUD-Held Mortgages

AGENCY: Office of the Assistant
Secretary for Housing-Federal Housing
Commissioner, HUD.
ACTION: Proposed rule.

SUMMARY:. This rule would amend the
Department's multifamily property
disposition regulations to incorporate
statutory amendments affecting the
disposition of HUD-owned properties
and also the management and
disposition of properties with delinquent
HUD-held mortgages. This rule would
expand the scope of the regulations to
include rental housing projects subject
to HUD-held mortgages.that either are
delinquent, under workout agreements.
or being foreclosed by HUD. The rule
would also give local governments and
State housing finance agencies the right
of first refusal to purchase HUD-owned
rental housing projects after HUD has
established its disposition program for
the projects.
DATES: Comment due date: October 5,
1992.
ADDRESSES: Interested persons are
invited to submit comments regarding
this rule to the Office.of General
Counsel, Rules Docket Clerk, room
10276. Department of Housing and
Urban Development. Washington, DC
20410-0500. Communications should
refer to the above docket number and
title. A copy of each communication
submitted will be available for public
inspection and copying on weekdays
between 7:30 a.m. and 5:30 p.m. at the
above address.
FOR FURTHER INFORMATION CONTACT:
Audrey Hinton, Acting Director, Office
of Multifamily Housing Preservation and
Property Disposition. Department of
Housing and Urban Development, room
6282. 451 7th Street, SW., Washington.
DC 20410-8000. Telephone (202) 708-
3555: TDD (202) 708-4594. (These are not
toll-free numbers.)
SUPPLEM ENTARY INFORMATION: The
information collection requirements
contained in this proposed rule have
been submitted to the. Office o.f

Management and Budget (OMB) for
review under the Paperwork Reduction'
Act of 1980. Public reporting burden for
this collection of information is
estimated to include the time for
reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing the collection
of information. Information on the
estimated public reporting burden is
provided under the Preamble heading,
Other Information. Send comments
regarding this burden estimate or any
other aspect of this collection of
information, including suggestions for
reducing this burden, to the Department
of Housing and Urban Development.
Rules Docket Clerk, 451 Seventh Street,
SW.. room 10276, Washington, DC 20410
and to the Office of Information and
Regulatory Affairs, Office of
Management and Budget, Washington,
DC 20503.

Part 290 of title 24 CFR currently
prescribes the requirements governing
the management and disposition of
HUD-owned multifamily housing
projects. Part 290 implements HUD's
statutory authority, contained in section
207(k) and (1) of the National Housing
Act and in section 203 of the Housing
and Community Development
Amendments of 1978, to handle and
dispose of such real property.

Section 203 was substantially revised
by section 181 of the Housing and
Community Development Act of 1987
(Pub. L. 100-242, approved February 5.
1988) (1987 Act). Section 203 was further
amended by section 1010 of the Stewart
B. McKinney Homeless Assistance
Amendments Act of 1988 (Pub. L. 100-
628, approved November 7, 1988) (1988
Act), and by section 579 of the National
Affordable Housing Act (Pub. L. 101-625.
approved November 28, 1990) (NAHA).
This proposed rule would implement
these revisions.

These statutory amendments, which
are discussed in more detail later in this
preamble. specified the type of
assistance to be provided when the
Department determines to preserve units
as affordable low- and moderate-income
housing, and included certain projects
with HUD-held mortgages within the
scope of section 203. The Department
has been carrying out its multifamily
property disposition program and its
servicing of delinquent HUD-held
multifamily mortgages on a project-by-
project basis in conformity with the
requirements of section 203, as
amended.

This rule would revise 24 CFR part 290
(currently HUD's multifamily-property
disposition regulations) to conform it to

section 203, as amended, and, in
addition, to cover rental housing
projects that are subject to a HUD-held
mortgage that is either delinquent, under
workout agreement. or being foreclosed
upon. The rule would also make
conforming revisions to 24 CFR part 886.
subpart C.

Under Section I of this preamble, the
Department summarizes the changes
made to section 203 by the 1987 Act, the
1988 Act, and by the NAHA. All
provisions apply to both foreclosures
and disposition of HUD-owned
properties, unless specifically noted.
Section II of the preamble outlines the
procedures set forth in the proposed rule
for the foreclosure of a HUI-held
mortgage and the disposition of a HUD-
owned property.

I. Statutory Amendments

Section 181(a) of the 1987 Act, section
1010(a) of the 1988 Act, and section
579(a) of the NAHA, revised section
203(a), which contains the goals for
managing and disposing of HUD-owned
multifamily housing projects. Section
203(a), as so amended, reads as follows
(amendments made by section 181(a) of
the 1987 Act. section 1010(a) of the 1988
Act. and section 579(a) of the NAHA
are shown in italics):

(a) The Secretary of Housing and Urban
Development (in this section referred to as
the 'Secretary') shall manage and dispose of
multifamily housing projects that are owned
by the Secretary, or that are subject to a
mortgage held by the Secretary that is either
delinquent, under workout agreement. or
being foreclosed upon by the Secretary, in a
manner that is consistent with the National
Housing Act and this section and that will, in
the least costly fashion among the
reasonable alternatives available, further the
goals of-

(I) preserving so that they are available to
and affordable by low- and moderate-income
persons-

(A) all units in multifamily housing
projects that are subsidized projects or
formerly subsidized projects:

(B) in other multifamily housing projects
owned by the Secretary, at least the units
that are occupied by low- and moderate-
income persons; and

(C) in all other multifamily housing
projects, at least the units that are occupied
by low- and moderate-income persons on the
date of assignment or foreclosure (whichever
is greater)

(2) preserving and revitalizing residential
neighborhood:

IThe effect of section 579(a) of the NAHA was to
remove the reference to vacant units previously
added to section ZO~taX1}(B) by section 181(a) of the
1987 Act. A a result of this amendment, vacant
units in unsubsidiied or formerly unsubsidized
projects acquired by HUD are not required to be
presaerved for occupancy by low- and moderate-
income persons.

34834



Federal Register / Vol. 57, No. 152 / Thursday, August 6, 1992 / Propoed Rules

(3) maintaining the existing housing stock
in decent safe and sanitary condition;

(4) minimizing the involuntary
displacement of tenants;

(5) minimizing the need to demolish
projects; and

(6) maintaining the project for the purpose
of providing rental or cooperative housing.

The Secretary, in determining the manner
by which a project shall be managed or
disposed of, may balance competing goals
relating to individual projects in a manner
which will further the achievement of the
overall purpose of this section.

The above provision expands the
coverage of section 203 to include not
only HUD-owned multifamily housing
projects, but also certain categories of
projects with HUD-held mortgages,
namely, mortgages that are either
delinquent, under workout agreement, or
being foreclosed upon by the Secretary.

The amendments also provide greater
specificity than was previously provided
concerning the number of units in a
given project which should be preserved
as affordable for low- and moderate-
income persons. The goal now is to
preserve: all units in subsidized or
formerly subsidized rental housing
projects; at least the units in HUD-
owned unsubsidized rental housing
projects that are occupied by low- and
moderate-income persons: and at least
the units in all other projects covered by
section 203 that are occupied by low-
and moderate-income persons on the
date of assignment or the date of
foreclosure (whichever is greater).

Section 290.5, Management and
disposition purpose and goals, conforms
to these statutory amendments.

Sections 203(i) (2) and (3), as added by
section 181(h)(2) of the 1987 Act and
amended by section 101O(d) of the 1988
Act, contain the following definitions of
"subsidized project" and "formerly
subsidized project," respectively
(amendments made by section 1010(d) of
the 1988 Act are shown in italics):

(2) For the purpose of this section, the term
subsidized project' means a multifamily
housing project receiving any of the following
assistance immediately prior to the
assignment of the mortgage on such project
to, or the acquisition of such mortgage by, the
Secretary:

(A) below.market interest rate mortgage
insurance under the proviso of section
221(d)(5) of the National Housing Act;

(B) interest reduction payments made in
connection with mortgages insured under
section 236 of the National Housing Act;

(C) rent supplement paymenfs under
section 101 of the Housing and Urban
Development ACt of 1965; .. ,

(D) direct loans at below market interest
rates, made under section 202 of the Housing
Act of 1959 or to a multifamily housing
project under section 312 of the 1964; or

(E) housing assistance payments made
urder section 23 of the United States Housing

Act of 1937 (as in effect before January 1,
1975) or section 8 of the United States
Housing Act of 1937 (excluding payments
made for certificates under subsection (b)(1)
or vouchers under subsection (o)), if (except
for purposes of paragraphs (1) and (2) of
subsection (h) and section 183(c) of the
Housing and Community Development Act of
1987) such housing assistance payments are
made to more than 50 percent of the units in
the projecL

Section 290.3 contains the definitions
used in part 290. "Multifamily project"
would be defined to mean a project
consisting of five or more units that has
or had a mortgage (even if subordinate
to other mortgages) insured under the
National Housing Act (other than under
section 220(d)(3}(A)) or is or was subject
to a loan under section 202 of the
Housing Act of 1959 or section 312 of the
Housing Act of 1964. (Although section
220(d)(3)(A) authorizes the insurance of
mortgages covering one- to eleven-
family dwellings, those mortgages are
insured under the single family home
mortgage programs, and are not covered
by part 290.) The term also would
include a manufactured home court or
park, hospital, intermediate care facility,
nursing home, group practice facility, or
board and care facility that has or had a
mortgage insured, or is or was subject to
a loan under, these authorities. Hence,
the term, "multifamily project" would
cover every type of project that is
subject to part 290, including those
projects that are not subject to section
203.

"Rental housing project," on the other
hand, would exclude multifamily
projects that are hospitals, intermediate
care facilities, nursing homes, group
practice facilities, or board and care
homes, but would include retirement
service centers. Under the proposed
rule, a manufactured home court or park
would be considered a "rental housing
project." Moreover, if HUD forecloses
on or acquires five or mote
manufactured homes along with the
manufactured home court or park itself,
the Department proposes to carry out its
foreclosure or disposition of the project
in accordance with the unit preservation
goal set forth in section 203(a)(1). The
Department specifically invites
comments on whether the application of
section 203 to manufactured home
courts or parks in this manner is
appropriate. Vacant land would not be a
"rental housing project," regardless of
which mortgage insurance program pr
loan program it was financed under., In
addition, eligible property covered by a
homeownership program approved
under the Homeownership and
Opportunity for People Everywhere
programs ("HOPE") is not a "rental

housing project," in accordance with the
exemption of such property by section
427 of the NAHA. The term "rental
housing project" would cover all
projects that fall within the scope of
section 203.

There are four types of rental housing
projects: Subsidized, formerly
subsidized, unsubsidized, and formerly
unsubsidized. The definitions of
"formerly subsidized" and "formerly
unsubsidized" rental housing projects
specify that if HUD has acquired the
project more than once, its status is
determined as of HUD's most recent
acquisition. For example, if HUD
acquires a subsidized project, which it
subsequently sells without subsidy, but
later reacquires the same project, HUD
would designate the project a "formerly
unsubsidized" project.

The rule would also define "low- and
moderate-income person" to mean a
person whose annual income does not
exceed 80 percent of the median income
for the area. Section 203 does not define
"low- and moderate-income person,"
and the term has been used in various
contexts in related statutes. The term
has been used with respect to certain
unsubsidized mortgage insurance
programs that have no Income eligibility
limits (see section 221(d)(2) and (d](4) of
the National Housing Act). With respect
to the below market interest rate
program under section 221(d)(3) of the
National Housing Act (another program
that was intended for low- and
moderate-income persons), HUD has
established 95 percent of median income
as the income eligibility limit. Section
133 of the Housing and Community
Development Act of 1987 and section
229 of the NAHA also define 95 percent
of median income as the upper limit for
"moderate Income" for purposes of the
Emergency Low Income Housing
Preservation Act of 1987, and for the
Low Income Housing Preservation and
Resident Homeownership Act of 1990
respectively.

Nonetheless, the Department believes
that 80 percent of median income is the
appropriate definition of the upper limit
of "low- and moderate-income for
purposes of section 203. Using this
definition means that the Department
will be making its preservation
decisions with a standard that is the
same as the statutory income eligibility
limit generally applicable to the section
8 Housing AssistancePayments
program, which is the Department's
primary means of ensuring the
preservation for low- anc moderate-
income persons of projects disposed of
under part 290. Indeed, in section 203(f)
Congress used "low- and moderate-
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income" as an equivalent to "lower
income" as that term is used in the
section 8 program. Section 203(f)(2)
provides that tenants who will be
displaced as a result of the disposition
or repair of a project shall have the
right. "except for tenants of above-
moderate income, to obtain housing
assistance under the United States
Housing Act of 1937" (emphasis added).

Section 181(b) of the 1987 Act revised
section 203(b)(2), which concerns
management services. This provision
reads as follows (amendments made by
section 181(b) of the 1987 Act are shown
in italics):

(b) The Secretary is authorized, in
carrying out this section-

(2)(A) to contract for management services
for a multifamily housing project, subject to
subsection (a) that is owned by the Secretary
(or for which the Secretary is mortgagee in
possession) on a negotiated, competitive bid.
or other basis at a price determined by the
Secretary to be reasonable, with a manager
the Secretary has determined is capable of (I)
implementing a sound financial and physical
management program, (ii) responding to the
needs of the tenants and working
cooperatively with resident organizations,
(ii) providing adequate organizational, staff,
and other resources to implement a
management program determined by the
Secretary, and (iv) meeting such other
requirements as the Secretary may
determine; and

(B) to require the owner of a multifamily
housing project subject to subsection (a) that
is not owned by the Secretary (and for which
the Secretary is not mortgagee in
possession), to contract for management
services for the project in the manner
described in subparagraph (A).

The effect of this amendment is to
apply the same management services
provisions, which previously applied
only to the Secretary with respect to a
Secretary-owned project, to the
Secretary when the Secretary is
mortgagee-in-possession of a covered
project. It also applied these
management services provisions to an
owner of a covered project if the
mortgage is either delinquent, under
workout agreement, or being foreclosed
on by the Secretary, but the Secretary Is
not mortgagee-in-possession. Section
290.51(b)(1) and (b)(2) would implement
these provisions. HUD, under
§ 290.51(b)(2), can direct the owner to
contract for management services with a
manager determined by HUD to be
capable of implementing a sound
financial and physical management
program; responding to the needs of
tenants and working cooperatively with
resident organizations; providing
adequate organizational, staff, and other
resources to implement a management
program determined by HUD: and ,

meeting such other requirements as
HUD may determine to be necessary or
appropriate.

Section 181(c) of the 1987 Act
amended section 203(c), which concerns
maintaining projects, to read as follows:

(c)(1) In the case of multifamily housing
projects subject to subsection (a) that are
owned by the Secretary (or for which the
Secretary is mortgagee in possession), the
Secretary shall-

(A) to the greatest extent possible.
maintain all such occupied projects in decent,
safe. and sanitary condition;

(B) to the greatest extent possible, maintain
full occupancy In all such projects; and

(C) maintain all such projects for purposes
of providing rental or cooperative housing for
the longest feasible period.

(2) In the case of any multifamily housing
project subject to subsection (a) that is not
owned by the Secretary (and for which the
Secretary is not mortgagee in possession), the
Secretary shall require the owner of the
project to carry out the requirements of
paragraph (1).

The principal effect of section 181(c),
like section 181(b), is to expand the
scope of the pertinent section 203
requirements to the Secretary when the
Secretary is mortgagee-in-possession of
a covered project and to the owner of a
covered project if the mortgage is either
delinquent, under workout agreement, or
being foreclosed on by the Secretary,
but the Secretary is not mortgagee-in-
possession. These provisions are set out
in § 290.51(a)(3).

Section 181(d) of the 1987 Act added a
new subsection (d) to section 203, which
concerns the provision of financial
assistance when a rental housing project
is acquired at foreclosure by a purchaser
other than the Secretary or after sale by
the Secretary. Section 203(d), which was
further amended by section 1010(b) of
the 1988 Act and section 579(b) of the
NAHA. currently reads as follows
(amendments made by section 1010(b) of
the 1988 Act and by section 579(b) of the
NAHA are shown in italics):

(d) In carrying out the goals specified in
subsection (a)(1) the Secretary shall take not
less than one of the following actions:

(1) Enter into contracts under section 8 of
the United States Housing Act of 1937, to the
extent budget authority is available for such
section 8, with owners of multifamily housing
projects that are acquired by a purchaser
other than the Secretary at foreclosure or
after sale by the Secretary. Such contracts
shall provide assistance to the project
involved for a period of not less than 15
years. Such contracts shall be sufficient to
assist ((4) all units in multifamily housing
projects that are subsidized or formerly
subsidized projects; (B) in other multifamily
housing projects owned by the Secretary, the
units that 6n the date title to the projects is
acquired by the Secretary, are occupied by
lower ineome-families eligible for assistance

under such section 8, and (C) in all other
multifamily housing projects, the units that
are occupied by lower income families
eligible for assistance under such section 8
on the date of assignment or foreclosure
(whichever is greater). In order to make
available to families any units in subsidized
or formerly subsidized projects that are
occupied by persons not eligible for
assistance under such section 8, but
subsequently become vacant, the contract
shall also provide that when any such
vacancy occurs the owner shall lease the
available unit to a family eligible for
assistance under such section 8. The
Secretary shall provide such contracts at
contract rents that, consistent with
subsection (a), provide for the rehabilitation
of such project and do not exceed the most
recently adjusted fair market rents for
substantially rehabilitated units published by
the Secretary in the Federal Register.

(2) In the case of multifamily projects
(other than subsidized or formerly subsidized
projects) that are acquired by a purchaser
other than the Secretary at foreclosure or
after sale by the Secretary, enter into annual
contribution contracts with public housing
agencies to provide vouchers or certificates
under section 8 of the United States Housing
Act of 1937 to all low-income families who
are eligible for such assistance on the date
that the project is acquired by the purchaser.
The Secretary shall take action under this
paragraph only after making a determination
that the requirements under subsection (e)
have been complied with and there is
available in the area at; adequate supply of
habitable affordable housing for low-income
families.

(3) In accordance with the authority
provided under the National Housing Act,
provide purchase-money mortgages, reduce
the selling price, or provide other financial
assistance to the owners of multifamily
housing projects that are acquired by a
purchaser other than the Secretary, on terms
that will ensure that, for a period of not less
than 15 years (A) the project will remain
available to and affordable by low- and
moderate-income persons; and (B) such
persons shall pay not more than the amount
payable as rent under section 3(a) of the
United States Housing Act of 1937.

Section 290.105 is the primary
regulatory provision that would
implement these provisions. Paragraph
(d) of that section identifies the limited
circumstances in which HUD may
appropriately determine to dispose of a
HUD-owned rental housing project, or tu
foreclose a HUD-held mortgage on
rental housing project, without ensuring
its continued availability as affordable
rental or cooperative housing for low- or
moderate-income families.'

5 Section 200.105(d) is consistent with the
legislative history of section 208 of the Housingand
Community Development Act of 198, which ,
recognized that there are circumstances in which
units should not be preserved as affordable housing
(see Conference Report. L Rept No. 100-428, 100th
Cons lot es. 188 (19) and EL Ropt. N. 200-12=
othCong., t Sees. 39 (1 9w)).
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Section 579(b) of the NAHA amended
the requirements for the provision of
financial assistance under section 203(d)
in two ways: (1) It removed the language
previously added by section 181(d) of
the 1987 Act concerning HUD's
provision of section 8 assistance on
behalf of vacant units in unsubsidized or
formerly unsubsidized projects; and (2)
it authorized the use of section 8
vouchers or certificates to all low-
income families who are eligible for
such assistance on the date that an
unsubsidized or formerly unsubsidized
project is acquired by a purchaser other
than HUD at foreclosure, or after sale by
HUD. These tenant-based subsidies may
be provided only after HUD determines
that the requirements under § 290.109
(concerning a right of first refusal to
State and local government agencies)
have been complied with, and that there
is available in the area an adequate
supply of habitable affordable housing
for low-income families.

Local housing markets having an
adequate supply of standard quality
rental housing would include housing
markets in which the supply of rental
housing available and in production is
adequate to meet the anticipated
demand (e.g., the housing market is
balanced), as well as those in which
there is an excess supply of rental
housing (e.g., the housing market is soft).
Rental markets that do not have an
adequate supply (e.g., tight markets) are
characterized by low rental vacancy
rates, low levels of production and
turnover of rental housing, and, usually,
by high levels of rent inflation.

In making a determination with regard
to the supply of rental housing, HUD
would consider information that
demonstrates that:

(1) The rental housing vacancy rate is
at a low level relative to the rate
required for a balanced market.
Typically, a rental housing vacancy rate
below four percent would be considered
low unless the housing market area is
not growing and, as a result, is
experiencing low levels of demand. The
analysis of vacancy data should also
consider the direction the market is
moving. For example, a significant
increase in rental housing production or
a decline in population growth could
cause a tight market to become soft in a
short period of time.

(2) The number of rentalhousing units
being produced on an annual basis is
not large eough top satis ,demand
arising from the increase in households..
Or, in the tight markets where there has
been no growth, or little growth.
evidence that the number of additional
rental units being supplied is not
sufficient to meet the demand arising

from net losses to the available
inventory and the inadequate supply of
rental housing has inhibited growth.

(3) The shortage of housing is resulting
in rent increases that exceed normal
increases commensurate with the costs
of operating rental housing.

(4) A significant number, or
proportion, of the houeholds holding
certificates or vouchers are unable to
find adequate housing because of the
shortage of rental housing, including
PHA data showing a lQwer than average
percentage of units under lease and a
longer than average time is required to
find units.

The Department proposes to rely on
the HUD field office with jurisdiction
over the project to define the market
area for the project based on the field
office's knowledge of the local real
estate market and HUD's project
underwriting experience. In large,
complex metropolitan areas, delineation
of submarkets may be required. HUD
would make this determination in
accordance with established market
analysis techniques.

In unusual circumstances, the
Department would consider using
vouchers and certificates in an area
with a vacancy rate lower than four
percent, if it can be demonstrated that
there is an adequate supply of
affordable housing for low-income
families. Examples of low vacancy
situations where use of tenant-based
assistance might be appropriate are
areas where there is limited demand
because of limited population growth or
a declining population. PHA data
showing that holders of vouchers and
certificates are successful with little
difficulty in finding acceptable units
may be indicative that there is an
adequate supply of rental housing
despite the existence of low vacancy
rate.

The public is invited to comment on
this approach, contained in
§ 290.105(d)(7) of the proposed rule, to
implementing section 579(b) of the
NAHA, as it amended section 203 by
adding a new subsection (d)(2). HUD
will consider all comments and alternate
approaches in drafting the final rule.

HUD notes that it continues to have
the authority under section 203(d)(3), in
accordance with the authority provided
by section 297(1) of the National
Housing Act, to prbvide'ptrchase-
money lnor q6gge, redtuce the ellig
price. Or pr6vde other finani ,, *..
assistance tothe owner of arental,
housing project acquired by a purchaser
other than the Secretary. However,
section 203(d)(3) requires that such
assistance be provided on terms that
ensure that. for a period of at least 15

years, the project remains available to
and affordable by low- and moderate-
income persons, and the rent to be paid
by such persons does not-exceed the
amount payable under section 3(a) of
the U.S. Housing Act of 1937 (as
implemented by HUD regulations in 24
CFR part 813).

The Department is aware that, when it
determines to sell a project with the
financial assistance contemplated by
section 203(d)(3) but without the benefit
of section 8 assistance (see § 200.105(f)
of the proposed rule), it may be difficult
for an owner to comply with the
affordability restrictions and still
maintain an economically viable project.
However, HUD also recognizes that
there may be times when a disposition
under section 203(d)(3) is unavoidable.
For example, each year HUD requests
sufficient section 8 funds to provide
rental assistance for projects acquired
by purchasers of HUD-owned projects
or by purchasers other than the
Secretary at foreclosure sales. If
sufficient funds are not appropriated,
HUD has the authority unde section
203(d)(3) to provide financial assistance
instead of section 8 rental assistance,
with certain restrictions.
HUD is not prepared nor is it charged

with a duty to continue to manage
properties for extended periods awaiting
sufficient appropriations for section 8
funds. Rather, HUD believes it has a
duty to continue to foreclose and sell
projects, even when section 8 funds are
not available. In addition, there may be
situations where, even though sufficient
section 8 funds are available, HUD
determines that a project should be sold
under the provisions of section 203(d)(3)
without section 8 assistance. Such
situations, which would be determined
on a case-by-case basis, would most
likely occur in projects where there are
only a small number of units occupied
by eligible families, and the rents from
the remainder of the project will support
the assisted units.

In a project sold under the standard of
section 203(d)(3), HUD would first
determine the annual cash needs of the
project at a level sufficient solely to
cover monthly debt service needed to
amortize the cost of rehabilitation to be
performed by the purchaser, operating
expenses determined by HUD as
sufficient to assure that the project will
be maintained as' _6ent,'safd, and". 
sanitary hoiusing frids fi6 reasonable
reserves: and, if the purchaser is prfit-
motivated, a reasonible return., 1-UD
would then establish'monthly unit rents
by size and amenities, based on those
annual cash needs plus the amount of
income expected to be generated by * '

I I I I
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rents. The expected rental income would
take into consideration the number of
units that may be occupied by low- and
moderate-incore persons paying
income-based rents under 24 CFR part
813. Depending on the number of units to
be preserved for low- and moderate-
income persons and the annual cash
needs of the project, HUD may, where
determined essential for the economic
viability of the project, permit the owner
to restrict occupancy in the units to be
preserved to persons who meet a
minimum income level (e.g., 50 percent
of median income) but do not exceed the
maximum income level for low- and
moderate-income persons.

The Department is cognizant of its
responsibility under section 203(a)(1) to
preserve projects so that they are
available to and affordable by low- and
moderate-inome persons. Section
203(a) also lists other goals to be
considered in the management and
disposition of projects, and the last
paragraph of that section authorizes the
Secretary to balance competing goals
relating to individual projects. In
meeting the Department's total
responsibility to the goals in section
203(a), it may be necessary, on rare
situations, to limit occupancy based on
income. The Department invites the
public to comment on this proposal and
to offer feasible alternatives to
implementing the strict standards
contained in section 203(d)(3).

Section 203(e), which concerns the
right of first refusal to be given to States
and units of local government, was
added by section 181(e) of the 1987 Act
and was amended by section 1010(c) of
the 198 Act. It currently reads as
follows:

(e){l) Prior to the sale of a multifamily
housing project that is owned by the
Secretary, the Secretary shall develop a
disposition plan for the project that specifies
the minimum terms and conditions of the
Secretary for disposition of the project,
including the initial sae price that is
acceptable to the Secretary and the
assistance that the Secretary plans to make
available to a prospective purchaser in
accordance with Subsections (a) and (d). The
initial sales price shall reflect the value of the
project as housing affordable to low- and
moderate-income persons for the period
required in subsection (d).

(2) Upon approval of a disposition plan for
a project, the Secretary shall notify the local
govemmett and the State housing finance
agency for other agency or agencies
designated by the Governor) of the terms and,
conditions of the disposition plan. The local
government and the designated State agency
shall have 90 days to make an offer to
purchase the project.

(3) The Secretary shall accept an offer that
complies witk the terms and aonditions of the
disposition plan. Zia Secretary may accept

an offer that does not comply with the terms
and conditions of the disposition plan if the
Secretary determines that the offer will
further the preservation objectives of
subsection (a) by action that Include
extension of the duration of low- and
moderate-income affordability restrictions or
otherwise restructuring the transaction in a
manner that enhances the long-term
affordability for low- and moderate-income
persons. The Secretary shall, in particular,
have discretion to reduce the initial sales
price in exchange for the extension of low-
and moderate-income affordability
restrictions beyond the 15-year period
contemplated by the attachment of assistance
pursuant to subsection (d)(1). If the Secretary
and the local government or designated State
agency cannot reach agreement within 90
days, the Secretary may offer the project for
sale to the general public.

(4) Ile Secretary shall prohibit any local
government or designated State agency from
transferring projects acquired under a right of
first refusal under this subsection to a private
entity, unless the local government or
designated State agency solicits proposals
from such entities through a public process.
The solicitation of proposals shall be based
on prescribed criteria, which shall include the
extension of low- and moderate-income
affordability restrictions beyond the 15-year
period contemplated by the attachment of
assistance pursuant to subsection (d)(l).

(5) Notwithstanding any other provision of
law to the contrary, a local government
(including a public housing agency) or
designated State agency may pumrchase a
subsidized or formerly subsidized project in
accordance with this subsection.

Section 290.109 of this rule implements
these provisions by providing units of
local government and State housing
finance agencies the right of first refusal
to purchase a HUD-owned project on
the terms and conditions specified in the
disposition program, or on other terms
that will further the preservation
objectives of § 290.5.

This proposed rule would retain (in
§ 290.02(c)) provision for early
notification to State and local
government agencies that may have an
interest in acquiring a HUD-owned
rental housing project. This notification
can facilitate negotiated sales of these
projects to State and local governments.
The legislative history makes clear that
the enactment of the right of first refusal
requirement was not intended to
preclude HUD from negotiating a sale
with State and local governments tsee
Conference Report. H. Rept. No. 100-42,.
100th Cong, 1st Seas. ,1 1987)}. .
HUD will also request in the notice to

State and local government agencies
under I 290.104(c) that these entities
contact any nonprofit organizations in
their jurisdiction that may have an
interest in acquirin a project. In "ii
manner. HUD hopes to encotrae the

early involvement of nonprofit
organizations.

Section 290.7, Displacement,
relocation, and acquisition, would revise
the provisions of the current I 290.45.
Notice of displacement, and J 290.47.
Displacement benefits. Effective April 2,
1989, the Uniform Relocation Assistance
and Real Property Acquisition Policies
Act of 1970 JURA) was amended to
expand significantly coverage under
HUD-assisted programs. All persons
(families, individuals, businesses, and
nonprofit organizations) moving on or
after April 2, 1989 as a direct result of
rehabilitation, demolition or acquisition
(publicly or privately undertaken) for a
HUD-assisted project are entitled to
relocation payments and other
relocation assistance at URA levels as
described at 49 CFR part 24 and in HUD
Handbook 1378, Tenant Assistance,
Relocation and Real Property
Acquisition.

Therefore, whenever assistance under
24 CFR part 886, subpart C (or other
Federal financial assistance) is provided
in connection with the disposition of a
multifamily project, the transaction is
part of a federally assisted project and
any displacement that results directly
from acquisition, demolition, or
rehabilitation for the federally assisted
project is subject to the URA
implementing regulations at 49 CFR part
24, HUD Handbook 1378, and 24 CFR
290.7. Users are erged to consult HUD
Handbook 1379 for amore detailed
description ot and guidance for, their
relocation responsibilities.

Section 290.7(c) would continue
HUYs current policies for providing
relocation assistance to displaced
persons when URA requirements are not
triggered, and I 290.7[e) would continue
HUD's current policies concerning
assistance for residential tenants who
are temporarily relocated.

On July 19,1988. the Department
published a final rule providing that for
projects acquired by HUM on or after
September 19, 1988 [the effective date of
that rule). HUD will set rents as if the
rent-setting requirements that governed
rents before the project was acquired
still applied. Projects itat were acquired
before that date continue to have their
rents established essentially as they had
been set under part 20 immediately
before September L19..1"& Section
203.5. Rental rates during ownership by
HUD, retains the current policies
contained in the July 19. 1IeM rule.
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II. Procedures for the Foreclosure of a
HUD-Held Mortgage and the Disposition
of a HUD-Owned Property

Foreclosure of a HUD-Held Mortgage

After HUD has decided to foreclose
on a HUD-held mortgage on a
multifamily housing project under
§ 290.103 of the proposed rule, HUD
would develop a Foreclosure Package.
The Package would set forth the terms
and conditions that it will impose on a
purchaser at a foreclosure sale for the
future use and operation of the project
to further the purpose and goals set forth
in § 290.5. It should be noted that this
Package does not concern HUD's
decision to foreclose, but rather
concerns the future operation of the
project should HUD be out-bid at the
foreclosure sale.

In developing this Package, HUD
would undertake a financial and
physical analysis in accordance with
procedures established by the
Department. In addition, HUD would
assess: The number of occupants in the
project who might be temporarily
relocated or displaced as a result of the
manner of disposition;'whether the
project is a subsidized project; the
occupancy rate and income levels of the
tenants in the project; and other data
relevant to establishing the terms and
conditions HUD will impose on a
purchaser at a foreclosure sale.

Under section 202 of the Housing and
Community Development Amendments
of 1978 (section 202), the Department
has a statutory obligation to provide
tenants residing in HUD-owned rental
housing projects with notice and an
opportunity to.comment on HUD's
disposition recommendation under
§ 290.103.

While section 202 does not require
HUD to provide tenants residing in
rental projects with HUD-held
mortgages with notice or an opportunity
to comment, the Department recognizes
that these tenants have many of the
same concerns as tenants residing in
HUD-owned rental housing projects. In
this proposed rule, HUD has attempted
to strike a balance between its need to
foreclose expeditiously upon properties
that are subject to a HUD-held mortgage
and its strong commitment to
encouraging tenant participation in all
HUD rental housing projects.

Toward this end, the Department has
included a provision at 1 290.100 of the
proposed rule which requires that each
tenant in a project with a HUD-held
mortgage be notified of a pending
foreclosure. The notice would provide
tenants with general information
concerning the terms and conditions
that HUD proposes to impose on a

purchaser at a foreclosure sale for the
future use and operation of the project.
This notice, which solicits tenant
comments, is intended to facilitate the
early involvement of tenants who might
be interested in acquiring the property
at the foreclosure sale.

However, HUD has decided for a
number of reasons not to provide a
second opportunity for tenant notice and
comment on the Foreclosure Package
under § 290.103. The principal reason
underlying this decision is that the
Department must foreclose quickly upon
projects with HUD-held mortgages in
order to preserve the physical integrity
of the structures so that decent, safe and
sanitary living conditions can be
maintained on behalf of tenants living in
these projects. Furthermore, expeditious
action by HUD is required to minimize
costs to the Federal government. HUD
views its actions at foreclosure as part
of an overall foreclosure and disposition
program. HUD's general goal is to sell
projects at foreclosure sales to third
parties; however, HUD may decide to
attempt to acquire a project at a
foreclosure sale for purposes of meeting
a Departmental goal or other public
purpose .Therefore, HUD believes it is
essential to notify tenants of a pending
foreclosure to provide tenants an
opportunity to indicate their interest in
the potential conversion of the property
to resident-controlled ownership.

Disposition of HUD-Owned Property
When HUD acquires a multifamily

housing project, eiiher through a
foreclosure sale or otherwise, the types
of notices it would issue would depend
upon whether HUD has completed its
disposition analysis and
recommendation under § 290.107 within
30 days after acquiring the project.

If HUD has developed its disposition
analysis and recommendation within 30
days of its acquisition of a project, the
Department would not issue the
preliminary notices described below,
but would proceed directly to issue a
notice of the disposition
recommendation under § 290.102(d) to
each of the project tenants.

If HUD has not developedits
disposition analysis and
recommendation within 30 days of its
acquisition of a project, the Department
would issue an initial notice to the
tenants in accordance with § 290.102(b).
This notice would indicate, among other
things, that HUD owns the project and is
in the process of developing a
disposition plan. The notice would also
invite tenant comments, which would be
considered by HUD in developing its
disposition recommendation. Tenants
would be especially encouraged to

submit to HUD any proposals for
converting the project to a cooperative
or other form of resident-controlled
ownership.

At the same time that HUD would
provide this notice to project tenants, it
would also send an advance notice
under § 290.102(c) to State and local
government agencies that may have an
interest in acquiring the rental housing
project. HUD would also include in this
notice a request that the State and local
government agencies contact any
nonprofit organizations in their
jurisdictions that might have an interest
in acquiring the project. The notice
would also solicit comments from such
agencies.

Depending upon the types of notices
that HUD issued under § 290.102, the
Department would then review the
comments submitted by project tenants,
State and local government agencies,
and nonprofit organizations on the
disposition analysis and
recommendation, and would use these
comments in developing its disposition
plan for the project under § 290.107.

The disposition plan determines the
manner of disposition of the HUD-
owned project, including whether the
multifamily project will be disposed of
on a sealed bid, auction, request for
proposals, negotiated, or other basis.
The plan also establishes the number of
units in a project that must be
maintained as low- and moderate-
income housing, the required level of
repairs for the project, and other factors
pertaining to the disposition.

Upon approval of the disposition plan
for the HUD-owned rental housing
project, except in the case of a
negotiated sale to a State or local
government, HUD would notify the unit
of general local government in which the
project is located, as well as the State
housing finance agency, of their right
under section 203(e) to purchase the
project on the terms and conditions
specified in the disposition program (see
§290.109).

Except under the circumstances
specified at § 290.104(b), HUD generally
will seek to maximize competition in its
disposition of multifamily projects
through the use of public offerings. The
exceptions include:

(1) When a unit of local government or
a State housing finance agency (or other
agency or agencies designated by the
Governor of the State) exercises its
statutory right of first refusal under
§290.109;

(2) When a resident organization
wishing to convert the project to a
nonprofit or limited equity cooperative
meets criteria set by HUD;

I Il l I I II I I I , i
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(3) When a cooperative (eg.
nonprofit, limited equity, consumer,
mutual housing association) with
demonstrated experience in the
operation of nonprofit {and preferably
low- to moderate-income) housing and
which can, at the time the final
disposition plan is authorized, meets
criteria set by HUD

(4) When a nonprofit entity that will
continue to operate the project as low-
to moderate-income rental housing, and
whose governing board is composed of
project residents, meets criteria set by
HUD.

(5) When a State or local
governmental entity with demonstrated
capacity to acquire, manage, and
maintain the project as rental or
cooperative housing available to and
affordable by low- to moderate-income
reskients meets criteria set by HUD;

(6) When a State or local
governmental or nonprofit entity with
demonstrated capacity to acquire.
manage, and maintain the project as a
shelter for the homeless or other public
purpose, generally when the project is
vacant or has minimal occupancy and is
not needed in the area for continued use
as rental housing for the elderly or
families. meets criteria set by HUD.

It is HUD's intent to enter into
negotiated sales only with nonprofit
entities that can competently discharge
the responsibilities of owning and
operating multifamily projects.
HUD may also authorize a sale

soliciting purchase proposals rather than
bids. This process would be used where
there are several entities interested in
purchasing a formerly subsidized project
and the purchaser's organization, plan of
operation, resident involvement, and
other priorities of HUD would be more
important considerations than price in

the selection of a purchaser. Although
requests for proposals will generally
involve formerly subsidized projects.
they may also be used for formerly
unsubsidized projects as well.

III. Other Information
Any assistance made available to a

purchaser ander this rule, whether
rental or other financial assistance, will
be subject to scrutiny under section
102(d) of the HUD Reform Act. insofar
as that statutory provision has been
implemented by guidelines issued by the
Office of Housing under 24 CFR part 12,
subpart D (see, eg., a Federal Register
Notice published April 9, 1991 (56 FR
14436) entitled "Administrative
Guidelines; Limitations on Combining
Other Government Assistance with
HUD Housing Assistance").

A Finding of No Significant Impact
with respect to the environment has
been made in accordance with HUD
regulations in 24 CFR part 50, which
implement section 1022)(C) of the
National Environmental Policy Act of
1969,42 U.S.C. 4332. The Finding of No
Significant Impact is available for public
inspection between 7:30 a.m. and 5:30
p.n weekdays in the Office of the Rules
Docket Clerk, at the above address.

This rule would constitute a "major
rule" as that term is defined in section
1(b) of Executive Order 12291. Analysis
of the rule indicates that it may have an
annual effect on the economy of $100
million or more. The Department will
prepare a regulatory impact analysis,
and will publish if for 30 days public
comment, before the publication of the
final rule.

The Secretary. in accordance with
provisions of the Regulatory Flexibility
Act (5 U.S.C. 005(b}). has reviewed ts
rule before publication and by
approving it certifies that it would not

have a significsnt economic impact on a
substantial number of small entities.
These revisions to the policies governing
the management and disposition of
HUD-owned multifamily housing
projects should not affect the ability of
small entities, relative to larger entities,
to bid for and acquire projects that HUD
determines to sell.

HUD has determined, in accordance
with Executive Order 12612, Federalism.
that this rule would not have a
substantial, direct effect on the States or
on the relationship between the Federal
government and the States, or on the
distribution of power or responsibilities
among the various levels of government.
While the rule would impose terms and
conditions on States that acquire
projects under this rule, that is clearly
the intent of section 203(e) of the
Housing and Community Development
Amendments of 1978, and therefore no
further review is necessary or
appropriate.

HUD has determined that this rule
would not be likely to have a significant
impact on family formation.
maintenance, and general well-being
within the meaning of Executive Order
12M. The Family, because it does not
affect the eligibility of families for
admission Into nwlifamily housing
projects that are subject to this
rulemaking.

The information collection
requirements contained J I 290,,5b(2)
and 886.318{a)(6) of this rule have been
submitted to the Office of Management
and Budget for review under the
provisions of the Paperwork Reduction
Act of 1M 44 US.C. 3501-3520. The
following table discloses the
Department's estimated burden for each
of the collections of information on this
rule:

Number of Number di TOWanAl Hours per
e9•msponWdents 'M"M ' rep I ,

- mom mapo

Income certification (§ 290.55(b)(2) ................................................................ 1.500 I , O00 1 15,000
Profit and loss statements (§ 886.31 (d) ........................ . 553 1 583 1 553

TOW burden ......... . ......................................... 15 63

This rule was listed as Sequence
Number 1151 in the Department's
Semiannual Agenda of Regulations
published on April 27.1992, (57 FR
16804, 16825) under Executive Order
12291 and the Regulatory Flexibility Act.

The Catalog of Federal Domestic
Assistance Program number and title is:
14.156. Lower Income Housing
Assistance Program (Section 8).

List of Subjects

24 CFR Part 290

Low and moderate-income housing,
Mortgage Insurance.

24 CFR Part 8

Grant programs--housing and
community development, Lead
poisoning. Rent subsidies. Reporting and
recordkeeping requirements&

Accordingly. for reasons stated in the
preamble, part 2M0 of chapter 1l and part
888 of chapter VIII of title 24 of the Code
of Federal Regulations would be
amended as follows:

1. Part 290 would be revised, to read
as follows:
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PART 290-MANAGEMENT AND
DISPOSiTiON OF HUD-OWNED
MULTIFAMILY PROJECTS AND
CERTAIN MULTIFAMILY PROJECTS
SUBJECT TO HUD4ELD MORTGAGES

Subpart A-General Provisions

Sec.
290.1 Applicability.
290.3 Definitions.
290.5 Managemnt and disposition purpose

and goals.
290.7 Displacement, relocation, and

acquisition.
290.11 Waivers.
Subpart B-M11anagement Provisions
290.51 Management.
290.53 Occupancy.
290.55 Rental rates during ownership by

HUD.

Subpart C-Dlepositlon Provisions
290.100 Foreclosure notice.
290.102 Notices for HUD-owned rental

housing projects.
290.103 Factors considered in determining the

terms and conditions in foreclosures and
dispositions.

290.104 Methods of disposition.
290.105 Manner of disposition and terms and

conditions of sale.
290.107 Analysis, recommendation, and

determination for foreclosure sales and
sales of HUD-owned projects.

290.109 Right of first refual to local
government and State housing finance
agency.

290.111 Occupancy in projects acquired from
HUD.

Authority: 12 U.S.C. 1701z-11. 1701z-12,
1713.1715b, 1715--lb; 42 U.S.C. 3535(d).

Subpart A-General Provisions

§f I5O Aispicability.
This part applies to HUD-owned

multifamily housing projects and to
rental housing projects that are subject
to mortgages held by HUD that are
either delinquent, under workout
agreements, or being foreclosed by
HUD. Specific provisions, as noted in
the rule text, apply only to "rental
housing projects" as defined in § 290.3,
including a HUD-owned rental housing
project.

§ 290.3 Deflinitions.
Cooperative means a nonprofit,

limited equity, consumer, mutual
housing association.

Displacement means the permanent
and involuntary move from the real
property, or the permanent and
involuntary move of personal property
from the real property, of any person
(family, individual, business, or
nonprofit organization) as a direct result
of acquisition, rehabilitation, or
demolition for a federally assisted
project.

Eligible tenant mean. a tenant (1)
who is a low- or moderate-income
family, or (2) who is or (immediately
prior to HUI)s acquisition of the project)
was receiving HUD rental assistance
under section 23 (as in effect prior to
January-l, 1975). section 8, Rent
Supplement, or Rental Assistance
Payments.

Formerly subsidized rental housing
project means a HUD-owned rental
housing project that was a subsidized
rental housing project immediately
before HUD acquired the project. If
HUD has acquired the project more than
once, its status as a subsidized rental
housing project is determined as of
HUD's most recent acquisition.

Formerly unsubsidized rental housing
project means a HUD-owned rental
housing project that was not a
subsidized rental housing project
immediately before HUD acquired the
project. If HUD has acquired the project
more than once, Its status as an
unsubsidized rental housing project is
determined as of HUD's most recent
acquisition.

HUD-owned project means a
multifamily project that has been
acquired by HUD.

Low- and moderate-income person
means a person or family whose annual
income does not exceed 80 percent of
the median income for the area, as
determined by HUD with adjustment for
smaller and larger families, except that
HUD may establish income limits higher
or lower than 80 percent of the median
for the area on the basis of its finding
that such variations are necessary
because of the prevailing levels of
construction costs, unusually high or
low family incomes, or other factors.

Multifamilyproject means a project
consisting of five or more units that has
or had a mortgage (even if subordinate
to other mortgages) insured under the,
National Housing Act (other than under
section 220(dX(3)(A)) or is or was subject
to a loan under section 202 of the
Housing Act of 1959 or section 312 of the
Housing Act of 1904. The term also
includes a manufactured home court or
park, hospital, intermediate care facility,
nursing home, group practice facility, or
board and care facility that has or had a
mortgage insured, or is or was subject to
a loan under, these authorities.

Nonprofit orgonization means a
corporation or association organized for
purposes other than making a profit or
gain for itself.

Rental housing project means a
multifamily project ohebr than a
multifamily project that is a hospital,
intermediate care facility, nursing home,
group practice facility, or board and
care home, A retirement service center

is a "retal housing project." A
manufactured home court or park is a
"rental housing project." Furthermore,
the unit preservation goal set forth in
§ 2 905(a) of this part shall be applicable
if HUD forecloses on or acquires five or
more manufactured homes as pert of its
foreclosure of the mortgage on the
project. Vacant land is not a "rental
housing project,- regardless of which
mortgage Insurance program or loan
program it was financed under. In
addition, eligible property covered by a
homeownership program approved
under the Homeownership and
Opportunity for People Everywhere
("HOPE") program is not a rental
housing project.

Subsidized rental housing project
means a rental housing project in which
tenants are receiving the benefits of any
of the following programs:

(1) Below market interest mortgage
under section 221(d)(3) of the National
Housing Act;
. (2) Interest reduction payments made

in connection with a mortgage insured
under section 236 of the National
Housing Act;

(3) Rent supplement assistance
payments under section 101 of the
Housing and Urban Development Act of
1965;

(4) Direct loans at below market
interest rates made under section 202 of
the Housing Act of 1959, sections 401
and 404(bX3) of the Housing Act of 1950,
section 312 of the Housing Act of WK

(5) lHousing assistance payments
under section 23 of the United States
Housing Act of 1937 in effect before
January 1, 1975, or section 8 of the
United States Housing Act of 1937, if
more than 50 percent of the units in the
project are receiving such assistance.
Housing assistance payments under the
Section 8 Certificate program, 24 CFR
part 882, subparts A, B, C, and F, and the
Section 8 Housing Voucher program, 24
CFR part 887, are excluded in
determining whether a project is a
subsidized rental housing project.

URA means the Uniform Relocation
Assistance and Real Property
Acquisition Policies Act of 1970 (42
U.S.C. 4601-4655).

9 290.5 ManmagementM andi disisoeftlon
purpose an*tgoe

(a) Puipose and goals. The purpose of
this pert is to manage and dispose of
HUD-owned multifamily projects, and
rental housing projects subject to HUI-
held mortgages that are either
delinquent, under workout agreements,
or being foreclosed by HME), in a
manner that is consistent with the
National Housing Act, section 20 of the



Federal Register / Vol. 57, No. 152 / Thursday, August 6, 1992 / Proposed Rules

Housing and Community Development
amendments of 1978, and other relevant
statutes, and that will, in the least costly
fashion among other reasonable
alternatives available, further the goals
of:

(1) Preserving so that they are
available to and affordable by low- and
moderate-income persons:

(1) In subsidized and formerly
subsidized rental housing projects, all
units;

(ii) In HUD-owned formerly
unsubsidized rental housing projects, at
least the units that are occupied by low-
and moderate-income persons;

(iii) In unsubsidized rental housing
projects subject to HUD-held mortgages
that are either delinquent, under
workout agreements, or being foreclosed
by HUD, at least the greater of the
number of units occupied by low- and
moderate-income persons on the date of
assignment or foreclosure;

(2) Preserving and revitalizing
residential neighborhoods;

(3) Maintaining the existing housing
stock in a decent, safe, and sanitary
condition;

(4) Minimizing the involuntary
displacement of tenants;(5) Minimizing the need to demolish
multifamily projects; and

(6) Maintaining the rental housing
project for the purpose of providing
rental or cooperative housing.

(b) Competing goals. In determining
the manner by which a project shall be
managed and disposed of, HUD may
balance competing goals relating to
individual projects in a manner that will
further the achievement of the overall
purpose of this part.

§ 290.7 Displacement, relocation, and
acquisition.

(a) Scope of section. This section
applies to all HUD-owned multifamily
projects and all rental housing projects
subject to HUD-held mortgages that are
either delinquent, under workout
agreements, or in foreclosure by HUD.
When HUD is not the mortgagee-in-
possession or owner, HUD will require
the owner of the project to comply with
this section.

(b) Minimizing displacement.
Consistent with the other goals and
objectives of this part, all reasonable
steps shall be taken to minimize the
displacement of persons (families,
individuals, businesses, and nonprofit
organizations) for a project covered by
this part. If displacement or temporary
relocation will occur in connection with
the disposition of a project, HUD may
require the purchaser of the project to
provide assistance in accordance with
this section.

(c) Relocation assistance at non-URA
levels. Whenever the displacement of a
residential tenant (family or individual)
occurs in connection with the
management or disposition of a
multifamily project, but is not subject to
paragraph (d) of this section (e.g., occurs
as a direct result of HUD repair or
demolition of all or a part of a HUD-
owned multifamily project or as a direct
result of the foreclosure of a HUD-held
mortgage on a rental housing project or
sale of a HUD-owned project without
Federal financial assistance), the
displaced tenant shall be eligible for the
following relocation assistance:

(1) Advance written notice of the
expected displacement. The notice shall
be provided as soon as feasible,
describe the assistance and the
procedures for obtaining the assistance,
and contain the name, address and
phone number of an official responsible
for providing the assistance;

(2) Other advisory services, as
appropriate, including counseling,
referrals to suitable, decent, safe, and
sanitary replacement housing, and fair
housing-related advisory services;

(3) Payment for actual reasonable
moving expenses, as determined by
HUD;

(4) For displaced eligible families and
individuals-

(i) The opportunity to relocate to a
suitable, decent, safe, and sanitary
dwelling unit in a HUD-owned
multifamily project, in a public housing
project, or in another HUD subsidized
rental housing project, or

(ii) Assistance under the Section 8
Certificate program (see
§ 882.209(a)(4)(ii)(B) of this title) or the
Housing Voucher program (see
§ 887.155(c) of this title), if the
assistance is available; and

(5) Such other Federal, State or local
assistance as may be available.

(d) Relocation assistance at URA
levels-(I) General. Whenever
assistance under 24 CFR part 886,
subpart C (or other Federal financial
assistance, as defined in 49 CFR 24.2(j))
is provided in connection with the
purchase by a third party of a
multifamily property, any resulting
displacement is paragraph (d) of this
section. A displaced person (defined in
paragraph (d)(3) of this section) must be
provided relocation assistance at the
levels described in, and in accordance
with the requirements of, the Uniform
Relocation Assistance and Real
Property Acquisition Policies Act of 1970
(URA) (42 U.S.C. 4601-4655) and
implementing regulations. at 49 CFR part
24.

(2) Definition of "initiation of
negotiations". For purposes of

determining the method for computing
the replacement housing assistance to
be provided to a residential tenant
displaced as a direct result of privately
undertaken rehabilitation, demolition, or
acquisition of the real property, the term
"initiation of negotiations" means the
transfer of title to the purchaser.

(3) Definition of displaced person. (i)
The term "displaced person" means any
person (family, individual, business, or
nonprofit organization) that moves from
the real property, or moves personal
property from the real property,
permanently, as a direct result of
acquisition, rehabilitation or demolition
for a federally assisted project. This
includes any permanent, involuntary
move from the real property, including
any permanent move that is made:

(A) After notice by the purchaser to
move permanently from the property, if
the move occurs on or after the date of
the transfer of title to the purchaser; or

(B) By a tenant-occupant of a dwelling
unit, if any one of the following three
situations occurs:

(1) The tenant moves after the transfer
of title to the purchaser and the move
occurs before the tenant is provided
notice offering him or her the
opportunity to lease and occupy a
suitable, decent, safei and sanitary
dwelling in the same building/complex,
under reasonable terms and conditions.
Such terms and conditions shall include
a monthly rent, including estimated
average monthly utility costs, that does
not exceed the greater of the tenant's
monthly rent before transfer of title to
the purchaser and estimated average
monthly utility costs, or thirty percent of
gross household income; or

(2) The tenant is required to relocate
temporarily, does not return to the
building/complex, and either: The
tenant is not offered payment for all
reasonable out-of-pocket expenses
incurred in connection with the
temporary relocation, or other
conditions of the temporary relocation
are not reasonable; or

(3) The tenant moves from the
building/complex permanently after he
or she has been required to move to
another unit in the same building/
complex, and either the tenant is not
offered reimbursement for all
reasonable out-of-pocket expenses
incurred in connection with the move, or
other conditions of the move are not
reasonable.

(ii) A person does not qualify as a
"displaced person," however, if:

(A) The person has been evicted for a
serious or repeated violation of the
terms and conditions of the lease or
occupancy agreement, violation of
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applicable Federal. State. or local law,
or other good cause, and HUD
determines that the eviction was not
undertaken for the purpose of evading
the obligation to provide relocation
assistance;

(B) The person is ineligible under 49
CFR 24.2(g)(2); or

(C) HUD determines that the person
was not displaced as a direct result of
acquisition, rehabilitation, or demolition
for an assisted project.

(e) Temporary relocation (RA and
non-URA relocation assistance).
Residential tenants, who will not be
required to move permanently, but who
must relocate temporarily (e.g., to permit
property repairs), shall be provided:

(1) Reimbursement for all reasonable
out-of-pocket expenses incurred in
connection with the temporary
relocation, including the cost of moving
to and from the temporary housing and
any increase in monthly rent or utility
costs. The party responsible for this
requirement may, at its option, perform
the services involved in temporarily
relocating the tenants or pay for such
services directly; and

(2) Appropriate advisory services,
including reasonable advance written
notice of. the date and approximate
duration of the temporary relocation; the
suitable decent, safe, and sanitary
housing to be made available for the
temporary period; the terms and
conditions under which the tenant may
lease and occupy a suitable, decent,
safe. and sanitary dwelling in the
building/complex following completion
of the repairs; and the right to financial
assistant provided under paragraph
(e)(1) of this section.

(f) Appeals. If a person disagrees with
a purchaser's determination concerning
the person's eligibility for, or the amount
of relocation assistance for which the
person is eligible, the person may file a
written appeal of that determination
with the owner or purchaser. A person
who is dissatisfied with the purchaser's
determination on his or her appeal may
submit a written request for review of
that decision to the HUD Field Office
responsible for administering the URA
in the area.

§ 290.11 Watver.
Upon completion of a determination

and finding of good cause, the Assistant
Secretary for Housing may waive any
provision of this part in any particular
.case subject only to statutory
limitations. Each waiver must be in.
writing, and must bi supported by
documentation of the facts and reasons
which formed the basis for the waiver.
HUD will publish a Federal Register
notice informing the public of all

waivers granted under this section and
containing all relevant information
concerning the waiver.

Subpart B-Management Provisions

§ 290.51 Menegemet.
(a) (1) With respect to any HUD-

owned rental housing project and any
.rental housing project where HUD is
mortgagee-in-possession, HUD shall
manage the project in accordance with
the requirements of paragraph (a)(3) of
this section.

(2) With respect to any rental housing
project subject to a I-UD-held mortgage
that is either delinquent, under a
workout agreement or being foreclosed
by HUD, but HUD is not mortgagee-in-
possession, the owner shall manage the
project in accordance with the
requirements of paragraph (a)l() of this
section.

(3) HUD or the owner, as appropriate,
shall in the least costly fashion among
reasonable alternatives available:

(i) To the greatest extent possiblA
provide the level of services necessary
to maintain occupied housing in decent,
safe, and sanitary condition:

(ii) Minimize the involuntary
displacement of tenants to the greatest
extent possible, consistent with sound
management practices;

(iii) Maintain all vacant buildings and
land in a way that eliminates health and
safety hazards to the public and ensures
the proper security of the property;,

(iv) To the greatest extent possible,
maintain full occupancy;

(v) Maintain all such projects for
purposes of providing rental or
cooperative housing for the longest
feasible period (for projects being sold
at foreclosure sales or HUD-owned
property sales, this period generally
shall be 20 years); and

(vi) Respond to the needs of the
tenants and work cooperatively with
resident organizations.

(b) (1) HUD, in accordance with the
Federal Acquisition Regulations, 48 CFR
chapter 1 and the HUD Acquisition
Regulations, 48 CFR chapter 24. may
contract for management services for a
HUD-owned multifamily project or a
rental housing project where HUD is
mortgagee-in-possession with a manager
determined by HUD to be capable of
implementing a sound financial and
physicalmanagement program-
responding to the needs of tenant pd
working cooperativel with residet
organizatioms; providing adequate,
organizational, staff. and other
resources to implement a management
program determined by HUD; and
meeting such other requirements as

HUD may determine to be recessary o
appropriate.

(2) With respect to a rental hou
project subject to a mortgage that is
either delinquent, unider a workout
agreement, or being foreclosed by HUD,
but for which HUD is not mortgagee-in-
possession, HUD may require the owner
to contract for management services
with a manager determined by HUD to
be capable of implementing a sound
financial and physical management
program; responding to the needs of
tenants and working co eratively with
resident organizations; providing
adequate organizational, staff, and other
resources to implement a management
program acceptable to HUD and
meeting such other requirements as
HUD may determine to be necessary or
appropriate.

(c) Projects shall be managed in
accordance with the management
objectives contained in paragraph (aX3)
this section, the requirements of the Fair
Housing Act (42 U.S.C. 3601-19) and
implementing regulations at 24 CFR part
100, which prohibit discrimination in the
sale or rental of housing and in related
transactions on the basis of race, color.
religion, sex, national origin, handicap,
or familial status: section 504 of the
Rehabilitation Act of 1973 (29 U.S.C.
794) and implementing regulations at 24
CFR part 8, which prohibit
discrimination against handicapped
individuals; and Executive Order 11063.
as amended by Executive Order 1225 (3
CFR, 1958-1963 Comp., p. 652 and 3 CFR.
1980 Comp., p. 307) (Equal Opportunity
in Housing) and implementing
regulations at 24 CFR part 107.

(d) HUD shall conduct outreach
efforts to minority-owned and female-
owned businesses to become managers
of the projects covered by this section,
in accordance with Executive Order
11625, as amended by Executive Order
12007 (3 CFR, 1971-1975 Comp.. p. 616
and 3 CFR, 1977 Comp., p. 59 (Minority
Business Enterprise.), Executive Order
12432 (3 CFR, 1983 Comp., p. 198)
(Minority Business Enterprise
Development), and Executive Order
12138 (3 CFR, 1979 Camp., p. 303)
(National Women's Business Enterprise
Policy).

§ 290.53 Occupancy.
(a) HUD-o wned multifamily project or

project Where HUD i ma .- in-,
possessor Fxcept q*,provided in,
pardgraph (14of We~ sectix~ occupancy
in a UDE-w d multifamily'roject or
in a rental housing pzoj where UD
is mort gee-in-posseaioa shall be
available on a basis that is comparable
to the occupancy requirements that

I I I I ll Ir
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applied to the project immediately
before HUD acquired the project or
became mortgagee-in-possession, except
that preference shall be given to tenants
of other HUD-owned multifamily
projects who are eligible for assistance
in accordance with § 290.7 of this part.

(b) Formerly unsubsidized project. In
a formerly unsubsidized project, at least
the number of units that received rental
assistance before acquisition by HUD
shall be rented to eligible tenants.

(c) Evictions. Eviction from a HUD-
owned multifamily project is governed
by 24 CFR part 247, subpart B.

(d) Threat to health and safety.
Whenever HUD determines'that there is
an immediate threat to the health and
safety of the tenants, HUD may require
the tenants to vacate the premises and
shall provide temporary relocation
benefits as provided in § 290.7 of this
part to tenants required to vacate the
premises.

§ 290.55 Rental rates durng ownership by
HUD.

(a) Determining a schedule of
maximum rental rates. As soon as
practicable, but no later than 30 days
after HUD assumes management
responsibility, HUD shall establish a
schedule of maximum rental rates for
each unit in a HUD-owned multifamily
project that is comparable to the rates
charged in similar multifamily projects,
based on unit size, location, condition,
services, and amenities provided, and is
conducive to attracting high occupancy
without impacting adversely on the
viability of other multitamily projects
and other housing projects in the area.
HUD shall review and update the
maximum rental rate schedule
periodically to maintain current
comparability.

(b) Rents in projects acquired on or
after September 19, 1988. Except as
modified by this section, HUD shall set
rents in a multifamily project acquired
by HUD on or after September 19, 1988,
as if the rent setting requirements that
governed rents before the project was
acquired still applied.

(1) For families residing in a
subsidized project when HUD becomes
mortgagee in possession or when HUD
acquires the project, as appropriate,
HUD shall request an income
certification from each family. This
certification shall be conducted as soon
as practicable after HUT ecomes the
owner or mortgagee-in-possession,
unless the family's income has been
examined by the owner or by' HUT) not
more than four months before such
action. If a tenant does not certify
income as required by this paragraph
(b)(1), the tenant must pay the unit rent

as determined under paragraph (a) of
this section.

(2) (i) For families applying for
admission to subsidized or formerly
subsidized project, HUD shall request
an income certification from each family
(and, thereafter, at each annual
recertification) to determine the family's
eligibility for a subsidized rent, and (if
the rent is based on a percentage of
adjusted income) the family's subsidized
rent, in accordance with part 813 of this
title. This information is also used in
HUD's foreclosure or disposition
analysis.

(ii) For families applying for
admission to an unsubsidized or
formerly unsubsidized project, HUD
shall request sufficient information for
income verification to determine the
family's ability to pay the unit rent. If
necessary for use in HUD's foreclosure
or disposition analysis, HUD may
request an income certification from
families who are not paying a
subsidized rent.

(3) HUD shall determine rent, for a
unit in a multifamily project that, at the
time of acquisition by HUD, had a
market-based rent, from the schedule of
maximum established under paragraph
(a) of this section. HUD, however, may
set a lower rent if necessary or desirable
to maintain the existing economic mix in
the project, prevent undesirable
turnover, or increase occupancy.

(c) Rents in projects acquired before
September 19, 1988. Each tenant (other
than an eligible tenant in a formerly
subsidized project) in a HUD-owned
multifamily project acquired by HUD
before September 19, 1988, shall be
charged a rent based on the schedule of
maximum rents established under
paragraph (a) of this section. HUD,
however, may set a lower rent, if it
determines that a lower rent is
necessary or desirable to maintain the
existing economic mix in the project,
prevent undesirable turnover, or
increase occupancy. Each eligible tenant
in a formerly subsidized project
acquired by HUD before September 18,
1988 shall be charged the lesser of an
amount equal to the tenant rent that
would be payable by the eligible tenant
under part 813 of this title, or the rent
established for the unit under paragraph
(a) of this section.

(d) Utility allowance. For a tenant in a
HUD-owned rental housing pro jct, or
projqect wheie HUD is mortgagee-P-.
possession, whose rent is bayed on 4,
percentage of adjusted incqme , if'the
cost of utilities (except telephone) and'
other housing services for the unit is the
responsibility of the tenant to pay
directly to the provider of the utility or
service, HUD shall deduct from the rent

to be paid by the tenant to HUD a utility
allowance, which is an amount equal to
HUD's estimate of the monthly costs of
a reasonable consumption of the utilities
and other services for the unit for an
energy-conservative household of
modest circumstances consistent with
the requirement of a safe, sanitary, and
healthful living environment. If the
utility allowance exceeds the percentage
of the tenant's adjusted income payable
as rent, HUD will pay the difference
between the amount payable as rent
and the utility allowance to the tenant
or, with the consent of the tenant and
the utility company, either jointly to the
tenant and the utility company or
directly to the utility company.

(e) Notice of rent changes. Whenever
HUD proposes an increase in rents in a
HUD-owned multifamily project or
project where HUD is mortgagee-in-
possession, HUD shall provide tenants
30 days notice of the proposed changes
and an opportunity to review and
comment on the new rent and
supporting documentation. After HUD
considers the tenants' comments and
has made a decision with respect to its
proposed rent change, HUD shall notify
the tenants of its decision, with the
reasons for the decision. A tenant in
occupancy before the effective date of
any revised rental rate must be given 30
days notice of the revised rate, and any
change in the tenant's rent is subject to
the terms of an existing lease. Notices to
each tenant must be personally
delivered or sent by first class mail.
General notices to all tenants must be
posted in the project office and in
appropriate conspicuous locations
around the project.

(f) Disclosure and verification of
Social Security Numbers. Any
certifications or reexaminations of the
income of tenants or prospective tenants
in connection with tenancy under this
section are subject to the requirements
for the disclosure and verification of
Social Security Numbers, as provided by
part 200, subpairt T, of this title.

(g) Signing of consent forms for
income verification. Any certifications
or reexaminations of the income of
tenants or prospective tenants in
connection with tenancy under this
section are subject to the requirements
for he signing and 1submitting or consent
forms for the obtaining of wage and
claim information from State Wage
Information Collection Agencies, as
provided by part 200, subpart V, of this
title.
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Subpart C--Disposition Provisions

§ 290.100 Foreclosure notice.
(a) Content of notice. HUD shall issue

a notice to each tenant of the general
terms and conditions that HUD proposes
to impose on a purchaser other than
HUD concerning the sale and future use
and operation of a rental housing project
through the foreclosure of a HUD-held
mortgage on the project. The notice shall
contain an invitation to tenants to
submit written comments thereon during
a period of not less than 30 days
following the date of the notice. The
notice shall state:

(1) HUD's interest in learning of
tenant plans and capacity for the
acquisition of the project for use as
rental or cooperative housing,

(2) In brief, the proposed manner of
disposition of the project, including
general conditions upon the sale, length
of restrictions, or future use and
operation of the project as may be
required, and the general extent of any
repairs that may be required to be
performed by a purchaser other than
HUD after disposition;

(3) The extent to which, and the
eligibility requirements for, rental
assistance that may-be provided;,

(4) The extent to which, and the
eligibility requirements, for temporary
relocation or displacement if it is
anticipated as a result of repairs or the
proposed disposition, including any
anticipated conversion of use, the nature
of temporary relocation or displacement
assistance to be provided under § 290.7
of this part;

(5) That HUD's final determination of
the terms and conditions -to be imposed
on the foreclosure of HUD-held
mortgage will not be made until after
HUD considers the comments received
from tenants within the specified
comment period.

(b) Delivering or mailing notices to
tenants. The notice required to be issued
to tenants under paragraph (a) of this
section must be delivered to each unit in
the project, or sent to each unit by first
class maiL-Where HUD is mortgagee-in-
possession of a project, the notice also
must be posted in the project office.

§ 290.102 Notices for HUD-owned rental
housing projects.

(a) Required notices. (1) If HUD
develops a disposition recommendation
within 30 days after acquiring a rental
housing project, it shall issue, to tenants
only the notice of disposition
recommendation set forth in paragraph
(d) of this section;

(2) f HUD develops a disposition
recommendation after 30 days of
acquiring ar ental housing project, it

'shall issue to tenants both the
predisposition recommendation notice
specified by paragraph (b) of this
section, and the notice of disposition
recommendation specified by paragraph
(d) of this section. In addition, HUD
shall issue to State and local
government agencies the notice set forth
in paragraph (c) of this section.

(b) Pre-disposition recommendation
notice. Where required by paragraph
(a)(2) of this section, HUD shall issue to
tenants a pre-disposition
recommendation notice stating that:

(1) HUD owns the project; ,
(2) HUD is developing its disposition

plan; that HUD normally seeks to sell
HUD-owned projects as rapidly as
possible and will require the purchaser
to undertake any needed repairs not
completed by HUD; and that during
HUD's ownership or during its status as
mortgagee-in-possession, HUD will, to
the extent feasible, assure that the
project is maintained in a decent, safe,
and sanitary condition pursuant to
standards established by HUD;

(3) If HUD sells the project with a
project-based subsidy, tenants who do
not qualify for the subsidy will not be
required to move due to the imposition
o f s u b s id y ; ... .

, (41 If it appears that tenants may be
temporarily relocated or permanently
4lsplaped by the managemen r'
disposition of the project, an
explanation of the temporary relocation
and displacement benefits that will be
available; and

(5) Tenants are invited to submit
proposals to HUB (e.g., expressions of
interest to convert the project to a
cooperative or other form of resident-
controlled ownership, or other resident
initiative), comments, and facts, which
will be considered by HUD in making its
property disposition determination; the
length of time within which tenants may
submit such proposals, which shall be at
least 30 days following the date of
HUD's notice; and that tenants may
submit proposals to HUD atany time
during the specified time period.

(c) Notice to State andlocal ,
government agencies. The notice to
State and local government agencies
required by paragraph (a)(2) of this
section shall be sent to such agencies
that may have an interest in acquiring
the rental housing project. The notice
shall include information on the
availability of the project for purchase,
request the State and local government
agencies, to nbfify nonprofit
organizations in their jurisdiction that
may have an Interest in acquiring the
,rental housing project to submit to HUD
any comments or expressions, of nterest

,concerning the proposed disposition;

and request a written reply within 30
days.

(d) Notice of disposition
recommendation. The disposition
recommendation notice required by
paragraphs (a) (1) and (2) of this section
shall contain an invitation to tenants to
submit written comments thereon during
a period'of not less than 30 days
following the date of such notice, and
shall state:

(1) In brief, the proposed manner of
disposition of the project, including such
conditions upon the sale and future use,
and operation of the project as may be
contemplated and the extent of any
repairs that may be required to be
performed by the purchaser after
disposition;

(2) The extent to which rental
assistance may be provided and the
eligibility requirements therefor,

(3) The extent to which temporary
relocation or displacement is
anticipated as a result of repairs or the
proposed disposition, including any
anticipated conversion of use, the nature
of temporary relocation or permanent
displacement assistance to be-provided
under § 290.7 of this part, and the
eligibility requirements therefor,

(4) That the full disposition
recommendation and analysis and other
supportiog ioimoatk will be available
for inspe0tion and (opying at the HUI)
field office and for inspection at the
project office; and

(5) That HUD's final determination of
the manner by which the project is to be
disposed of will not be made until after
HUD considers the comments received
from tenants, and from State and local
government agencies and nonprofit
entities within the specified comment
period.

(e) Delivering or mailing notices to
tenants. Any notice required to be
issued to tenants under this section must
be delivered to each unit in the project
or sent to each unit byfirst class mail.
The notice also must be posted in the
project office.

(f) Section 8 notice. If theproject will
be sold with: SectiOn-S'assistance under
24 CFR part 886, subpart C, a notice
must be sent to the local government in
which'the project is located in
accordance with 24 CFR 886.306.

§ 290.103 Factors conulderedin
determinIng-the terms and condltlns In
foreclosures and diloil.loni.

In detefiiring the terms and -
conditions to impose on the foreclosure

* of a mortgage or the disposition of a
multifamily project in accordance with

* J 290.&.
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(a) Multifamily project. HUD shall
consider with respect to any multifamily
project:

(1) The results of a financial analysis
of the project in accordance with
procedures established by the
Department;

(2) The results of a physical analysis
of the project in accordance with
procedures established by the
Department;

(3) The number of occupants in the
multifamily project that might be
temporarily relocated or permanently
displaced as a result of the manner of
disposition;

(4) Environmental reviews in
accordance with HUD requirements
implementing the National
Environmental Policy Act of 1969 in 24
CFR part 50 and the other statutes,
executive orders, and HUD standards
cited in § 50.4 of this title that apply to
the disposition of the project; and

(5) For buildings located within a
Special Flood Hazard Area (SFHA), the
estimated cost of annual flood insurance
coverage required by section 102(a) of
the Flood Disaster Protection Act
(FDPA), which is a condition of HUD
approval of insured financing or other
financial assistance. HUD also may not
approve insured financing for a building
located within an SFHA if the property
is located in a community that is
suspended for, or otherwise not
participating in, the National Flood
insurance program.

(b) Rental housing projects. If the
multifamily project is a rental housing
project, HUD also shall consider (among
other factors):

(1) Whether the project is a subsidized
or formerly subsidized rental housing
project;

(2) The occupancy rate and income
levels of the occupants of the rental
housing project at a time reasonably
proximate to the time of the disposition
analysis and-

(i) For a rental housing project subject
to a HUD-held mortgage that HUD is
foreclosing, HUD shall consider the
number of low- and moderate-income
persons occupying units in the project at
the date of assignment or the date of the
foreclosure sale, whichever is greater. In
the event there is no information
available on the number of low- and
moderate-income persons occupying
units on the date of assignment, then the
number of such persons on the date of
the foreclosure sale will be considered;
or

(ii) For a HUD-owned rental housing
project, the number of low- and
moderate-income persons occupying
units in the project at the time of its

acquisition by HUD or the date of the
sale, whichever is greater;

(3) Characteristics, including rental
levels, of comparable housing;

(4) Feasibility of converting the rental
housing project to cooperative
ownership, including the degree of
interest and support from present
residents;

(5) The comments, proposals, and
facts submitted by the residents; and

(6) The availability of Section 8
assistance, purchase money mortgage,
or other financial assistance that could
be used in the disposition.

§ 290.104 Methods of disposition.
(a) Multifamily Mortgage Foreclosure

Act. Foreclosure sales will be
conducted, at HUD's discretion, in
accordance with the Multifamily
Mortgage Foreclosure Act, or other
Federal or State foreclosure laws.

(b) Methods of disposition. HUD may
dispose of a HUD-owned multifamily
project on a sealed bid, auction, request
for proposals, negotiated, or other basis,
on such terms as HUD considers
appropriate to furthering the purpose
stated in § 290.5. The specific methods
of disposition include:

(1) Negotiated sales. A negotiated sale
involves the disposition of a project to a
person or entity without a public
offerifig. When HUD determines that a
purchaser can demonstrate the capacity
to own and operate a project in
accordance with standards set by HUD
and a competitive offering will not
generate offers of equal merit from
qualified purchasers, HUD may approve
a negotiated sale to:

(i) A resident organization wishing to
convert the project to a nonprofit or
limited equity cooperative;

(ii) A cooperative (e.g., nonprofit
limited equity, consumer cooperative,
mutual housing organization) with
demonstrated experience in the
operation of nonprofit (and preferably
low- to moderate-income) housing;

(iii) A nonprofit entity that will
continue to operate the project as low-
to moderate-income rental housing and
whose governing board is composed of
project residents;

(iv) A State or local governmental
entity with the demonstrated capacity to
acquire, manage, and maintain the
project as rental or cooperative housing
available to and affordable by low- to
moderate-income residents;

(v) A State or local governmental or
nonprofit entity with the, demonstrated,
capacity to acquire, manage, and
maintain the project as a shelter for the
homeless or other public purpose,
generally when the project is vacant or
has minimal occupancy and is not

needed in the area for continued use as
rental housing for the elderly or families;
or

(vi) Other nonprofit organizations.
(2) Request for Proposals (RFPs). If

HUD determines that a competitive
disposition process is appropriate, but
price is not the determining criterion for
a sale, HUD may authorize a sale
through a Request for Proposals when
HUD determines that:

(i) A cooperative conversion is the
best future use for the project, and two
or more nonprofit entities with
demonstrated successful experience in
providing affordable rental or
cooperative housing are or may be
interested in acquiring the project and
converting it to a low- and moderate-
income cooperative within a time frame
acceptable to HUD;

(ii) Two or more nonprofit entities
with demonstrated successful
experience are or may be interested in
acquiring the project and maintaining it
as rental housing affordable by low- and
moderate-income families for a period of
time longer than 20 years; or

(iii) Such other circumstances
approved by the Assistant Secretary for
Housing or designee.

13) Competitive sealed bids. A
disposition by competitive sealed bid
involves a public offering of the project,
whereby the project is sold to the
highest bidder who also meets the
qualifications stated in the bid kit. This
process may be used where the terms
and conditions of sale are established
by HUD, and the determining factors in
the selection of a purchaser are price
and evidence that the purchaser can
meet HUD standards.

(4) Auctions. Projects for which price
is the determinative factor may also be
sold at auction. In an auction, oral bids
are solicited and bidders must meet
qualifications set forth by HUD. This
process may be used where the terms
and conditions of sale are established
by HUD, and the determining factors in
the selection of a purchaser are price
and evidence that the purchaser can
meet HUD standards.

(C) Equity restrictions. In the sale of
any project where there is no
competition on the sales price, HUD will
impose limitations on return on equity
and the resale or refinancing of the
project. Such limitations shall provide
that, during the period of any
affordability restrictions imposed as a
condition of the sale, HUD shall be
entitled to receive all or any portioniof
the sales or refinancing proceeds, as
determined by HUD and provided for in
HUD's sales documents.

II
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§ 290.106 Manner of disposition and terms
and conditions of sale.

(a) Disposition objectives. HUD shall
seek to dispose of all projects in a
manner that is the least costly among
the reasonable alternatives available to
further the goals of J 290.5.

(b) Preservation of units. Except as
provided in paragraph (d) of this section.
HUD shall maintain the following units
as affordable to low- and moderate-
income persons for at least 15 years;

(1) In a subsidized or formerly
subsidized rental housing project, all
units;

(2) In an unsubsidized or formerly
unsubsidized rental housing project:

(i) For projects owned by the
Secretary, those units occupied by low-
or moderate-income persons at the time
of acquisition or sale, whichever number
is greater, or

(ii) For all other projects, those units
occupied by low- or moderate-income
persons at the time of assignment or
foreclosure, whichever number is
greater.

(c) Maintenance of projects. Except as
provided in paragraph (d) of this section.
HUD shall maintain a rental housing
project for the purpose of providing
rental or cooperative housing for the
longest feasible period. I

(d) Determination not to preserve
units. HUD may determine to dispose of.
or demolish, a HUD-owned rental
housing project or to foreclose a HUD-
held mortgage on a rental housing
project, or any portion thereof, without
ensuring its continued availability as
affordable rental or cooperative housing
for low- and moderate-income families
only if one or more of the following
factors exist:

(1) The costs of rehabilitation are such
that the monthly debt service needed to
amortize the cost of rehabilitation,
operating expenses, and a reasonable
return to the purchaser cannot be
provided with rents that are, for
subsidized and formerly subsidized
projects, within the most recently
published Section 8 Fair Market Rents
for new construction and substantial
rehabilitation (24 CFR part 888, subpart
A) or, for unsubsidized and formerly
unsubsidized projects. within rents
obtainable in the market:

(2) Construction is substantially
incomplete and completing the project
will cost more than constructing new
housing:

(3) The project is uninhabitable
because of environmental factors that
cannot be mitigated by HUT) or the
purchaser, e.g., the project is located on
a site that cannot be made to comply
with Section 8 Site and Neighborhood
standards in 24 CFR 886.307(k). Factors

that adversely affect the health, safety,
and general welfare of residents, and
cannot be mitigated by HUD, may
include air pollution, smoke, mud slides,
fire or explosion hazards, chemical
contamination, significantly deteriorated
surrounding neighborhood conditions
with inadequate police or fire
protection, high crime rates, drug
infestation, and lack of public
community services needed to support a
safe and healthy living environment for
residents;

(4) The project does not meet state
and local codes, and the costs to bring
the project into compliance with the
godes will cost more than constructing
new housing, or the monthly rental
income needed to amortize the cost of
bringing the project into compliance
with the codes, meet operating
expenses, and provide a reasonable
return to the purchaser cannot be
obtained from rents that are. for
subsidized and formerly subsidized
projects, within the most recently
published Section 8 Fair Market Rents
for new construction and substantial
rehabilitation (24 CFR part 888, subpart
A) or, for unsubsidized and formerly
unsubsidized projects, within rents
obtainable in the market;

(5) A reduction in the number of units
in the project will enhance long-term
project viability, such as for demolition
for a building to provide space for a
playground, open space, conversion of
rental units to common space for
community activities for residents,
combining one-bedroom units to create
larger units for families, or other uses of
the units that benefit the'residents;

(6) Continued preservation of the
project as rental or cooperative housing
is not compatible with State or local
land use plans for the area in which the
project is located;

(7) In the case of unsubsidized or
formerly unsubsidized projects, HUD
determines that there is available in the
area an adequate supply of habitable
affordable housing for low-income
families. In making this determination,
HUD will rely on the field office with
jurisdiction over the project to define the
market area for the project based on the
field office's knowledge of the local real
estate market and HUD's project
underwriting experience. Submarkets
may be used in large. complex
metropolitan areas. Local housing
markets having an adequate supply of
standard quality rental housing would
include housing markets in which the
supply of rental housing available and in
production is adequate to meet the
anticipated demand (e.g., the housing
market is balanced),as well as those in
which there is an excess supply of rental

housing (eg., the housing market is soft).
Rental markets that do not have an
adequate supply (e.g., tight markets) are
characterized by low rental vacancy
rates, low levels of production and
turnover of rental housing, and, usually,
by high levels of rent inflation. HUD will
make the determination using
established market analysis techniques,
and will consider information that
demonstrates:

(i) The rental housing vacancy rate is
at a low level relative to the rate
required for a balanced market.
typically a four percent vacancy rate:
exceptthat arate lower than four
percent may be considered in unusual
circumstances if it can be demonstrated
that there is an adequate supply of
affordable housing for low-income
families:

(ii) The number of rental housing units
being produced on an annual basis is
not large enough to satisfy demand
arising from the increase in households.
or. in markets where there is little or no
growth, evidence that the number of
additional rental units being supplied is
not sufficient to meet the demand
arising from net losses to the available
inventory and the inadequate supply of
rental housing has inhibited growth;

(iii) The shortage of housing is
resulting in rent increases that exceed
normal increases commensurate with
the costs of operating rental housing;

(iv) A significant number, or
proportion, of the households holding
Section 8 certificates or housing
vouchers are unable to find adequate
housing because of the shortage of
rental housing, including PHA data
showing a lower than average
percentage of units under lease and a
longer than average time required to
find units.

(e) Relocation assistance If HUD
decides not to preserve an occupied
rental housing project at a foreclosure
sale or sale-of a HUD-owned project,
HUD will prdvide relocatlfon assistance
to all tenants and tenant-based rental
assistance to all eligible tenants (see
§ 290.7 of this part).

(f) Provision of financial assistance to
ensure affordability. Whenever HUD
determines to dispose of a HUD-owned
rental housing project, or to impose
terms and conditions on the foreclosure
of a UD-held mortgage on a rental
housing project, in a manner that
ensures continued affordable housing
for low, and moderate-income families
for at least those units specified in
§ 290.5(a) of this part. HUD shall, in the
least cestlyfashion, do one or more of
the following that achieves this
objective:
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(1) Impose income eligibility and rent
limitations on some or all of the units in
the project;

(2) To the extent budget authority is
available, enter into contracts under
section 8 and 24 CFR part 886, subpart
C, with purchasers of rental housing
projects, which contracts shall include
any units in a subsidized or formerly
subsidized project that are occupied by
persons not eligible for assistance under
section 8, but that subsequently become
vacant and are required to be leased by
the owner to eligible tenants; and which
provide for the operation, rehabilitation,
and distributions of surplus cash (when
applicable) for such projects, and are
not in excess of the most recently
adjusted fair market rents for
substantially rehabilitated units
published by HUD in the Federal
Register;,

(3) Provide other Federal project-
based rent subsidy for some or all of the
units;

(4) In the case of an unsubsidized or
formerly unsubsidized rental housing
project that is acquired by a purchaser
other than HUD at foreclosure, or after
sale by HUD, enter into annual
contribution contracts with public
housing agencies to provide vouchers or
certificates under section 8 to all low-
income families who are eligible for
such assistance on the date that the
project is acquired by the purchaser,

(5) (i) Provide purchase-money
mortgages, reduce the selling price, or
provide other financial assistance to the
owners of rental housing projects that
are acquired by a purchaser other than
HUD at foreclosure, or after sale by the
Secretary, on terms that will ensure that,
for a period of not less than 15 years:

(A) The project will remain available
to and affordable by low- and moderate-
income persons (in the case of
unsubsidized or formerly unsubsidized
projects, this affordability restriction
shall apply only to those units required
to be preserved under § 290.105(b)(2));
and

(B) Such low- and moderate-income
persons shall pay no more for rent than
the amount established under part 813 of
this title.

(ii) Combined assistance. Whenever
HUD provides both section 8 assistance
under paragraph (f)(2) of this section
and financial assistance under
paragraph (f)(5) of this section, the
section 8 contract may cover fewer than
the total number of units identified
under § 290.5(a), so long as all of the
requirements of paragraph (f)(5)(i) (A)
and (B) of this section are met;

(6) Condition the disposition on the
provision of State or local project-based

rent subsidy for some or all of. the units;
or

(7) Provide such other forms of
assistance as may be available to HUD.

(g) Conditioning the sale and future
use of projects. HUD may impose such
conditions upon the sale and the future
use and operation of a HUD-owned
rental housing project and upon the
foreclosure and future use of a rental
housing project subject to a HUD-held
mortgage, that HUE) considers necessary
or appropriate to furthering the purpose
stated in § 290.5. Such conditions may
include, but are not limited to, the
following:

(1) HUD shall, unless clearly
inappropriate, require that repairs be
performed to a rental housing project by
the purchaser after disposition in order
to return the project to decent, safe, and
sanitary condition, and may provide
such conditions or arrangements as
HUD considers appropriate in order to
ensure full and timely performance of
the repair requirements it imposes. A
disposition program which provides for
repairs to be performed by the
purchaser or other conditions of sale
may not be approved by HUD unless it
provides for rescission of the sale or
reconveyance of the project to HUD if
the repairs, which are a requirement of
the sale, are not carried out in a timely
manner. The right of rescission or
reconveyance shall expire six months
after the repairs have been inspected
and accepted by HUD as being
completed. In the event the purchaser
fails to complete required repairs within
the time established by HUD, if there is
a lender involved, the lender will be
provided a reasonable time to complete
the repairs;

(2) HUD may require the inclusion of
appropriate covenants running with the
land in the instrument effecting or
recording the transfer of a multifamily
project if HUD considers it necessary or
appropriate in order to ensure
compliance with the obligations
imposed under the disposition.

(h) Minimum purchaser
qualifications. (1) Each purchaser of a
project that HUD requires to be
continued in use as a rental housing
project must be determined by HUD to
be capable of satisfying the conditions
of the disposition; implementing a sound
financial and physical management
program; responding to the needs of the
tenants and working cooperatively with
resident organizations; providing
adequate organizational, staff, and
financial resources to the project; and
meeting any other requirements as HUE
may determine; and

(2) In the disposition of all HUD-
owned projects and as long as any HUD

assistance under the terms of the
property disposition remains in effect,
any purchaser, except a Federal, State,
or local government agency, must be
approved by HUD under the Previous
Participation Review and Clearance
procedures in 24 CFR part 200, subpart
H.

§ 290.107 Analysis, recommendation, and
determination for foreclosure sales and
sales of HUD-owned projects.

(a) Analysis and recommendation.
HUD shall analyze each project being
foreclosed or sold (if HUD-owned) as
required by § 290.103 of this part, and
subsequently prepare a
recommendation, which includes, but is
not necessarily limited to:

(1) The use and any restrictions,
including occupancy or rent restrictions,
needed to maintain that use;

(2) The type, amount, term, and source
of any subsidy or financial assistance;

(3) The method to be used to obtain a
purchaser,

(4) The extent and estimated cost of
repairs to be completed by the
purchaser, HUD, or both;

(5) If applicable, the number of
tenants that would be temporarily
relocated or displaced as a result of the
recommended disposition, and if
-applicable, a description of the
temporary relocation or displacement
assistance to be provided and its
estimated cost;

(6) The minimum sales price; and
(7) The type, amount, and terms of any

financing to be provided or insured.
(b) Final foreclosure package and

disposition program. After completing
the analysis and preparing a
recommendation under § 290.107(a),
including considering any comments
received in response to the notice
provided tenants, HUD shall make a
final determination of the terms and
conditions HUD will impose on the
foreclosure and future use of a rental
housing project subject to a HUD-held
mortgage or of the disposition program
for a HUD-owned rental housing project.

(c) Applicability of the Fair Housing
Act. HUD shall administer all aspects of
the foreclosure or disposition of
multifamily projects under this part in
accordance with Executive Order 11063
and the Fair Housing Act (42 U.S.C.
3601-20), which Act prohibits
discrimination in the sale or rental of
housing and in related transactions on
the basis of race, color, religion, sex,
national origin, handicap, or familial
status, and all regulations issued
pursuant to these authorities.

34848



Federal Register / Vol. 57, No. 152 / Thursday, August 6, 1992] Proposed Rules

§ 290.109 Right of first refusal to local
government and State housing finance
agency.

(a) Notice of right to purchase. Except
in the case of a negotiated sale to a
State or local government, upon
approval of the disposition program for
a HUD-owned rental housing project,
HUD shall notify the unit of general
local government in which the project is
located and the State housing finance
agency (or other agency or agencies
designated by the Governor) of their
respective right to purchase the project
on the terms and conditions specified in
the disposition program. The notice shall
contain those terms and conditions,
including the sales price, the amount of
subsidy, if any, HUD proposes to
provide, any use restrictions, and other
applicable information.

(b) Submission of offers. The local
government and the State housing
finance agency shall have 90 days from
the date of HUD's notice in which to
make an offer to purchase the project. If
HUD and the local government or
designated State agency cannot reach
agreement within 90 days after the date
of HUD's notification, HUD may offer
the project for sale to the general public.

(c) HUD acceptance of offer. HUD
shall accept an offer that complies with
the terms and conditions of the
disposition plan. HUD may accept an
offer that does not comply with the
terms and conditions of the disposition
plan if HUD determines that the offer
will further the preservation objectives
of § 290.5 by actions that include
extension of the duration of low- and
moderate-income affordability
restrictions or otherwise restructuring
the transaction in a manner that
enhances the long-term affordability for
low- and moderate-income persons.

(d) Restrictions on transfer of
property. A local government or State
housing finance agency that has
acquired a project under a right of first
refusal under this section may not
transfer such project to a private entity,
unless the local government or State
housing finance agency solicits
proposals from such entities through a
public process. The solicitation of
proposals shall be based upon
prescribed criteria, which shall include
the extension of low- and moderate-
income affordability restrictions beyond
the 15-year period contemplated by the
attachment of assistance pursuant to
§ 290.105(f).

§ 290.111 Occupancy In projects acquired
from HUD.

The purchaser of any rental housing
project shall not refuse unreasonably to
lease a dwelling unit offered for rent,
offer to sell cooperative stock, or
otherwise discriminate in the terms of
tenancy or cooperative purchase and
sale because any tenant or purchaser is
the holder of a Certificate of Family
Participation or a Voucher under section
8 of the United States Housing Act of
1937 (42 U.S.C. 1437f), or any successor
legislation. This provision is limited in
its application, for tenants or applicants
with section 8 Certificates or their
equivalent (other than Vouchers), to
those units which rent for an amount not
greater than the section 8 Fair Market
Rent for a comparable unit in the area,
as determined by HUD. The purchaser's
agreement to this condition must be
contained in any contract of sale and
also may be contained in any regulatory
agreement, use agreement, or deed
entered into in connection with the
disposition.

PART 886-SECTION 8 HOUSING
ASSISTANCE PAYMENTS PFOGRAM-
SPECIAL ALLOCATIONS

2. The authority citation for 24 CFR
part 886 would be revised to read as
follows:

Authority: 42 U.S.C. 1437a, 1437c, 1437f and
3535(d).

3. Section 886.301 would be revised to
read as follows:

§ 886.301 Purpose.
The purpose of this subpart is to

provide for the use of section 8 housing
assistance in connection with the sale of
HUD-owned multifamily rental housing
projects and the foreclosure of HUD-
held mortgages on rental housing
projects (as defined in 24 CFR 290.5).

4. Section 886.302 would be amended
by removing the definitions of the terms
Moderate Rehabilitation and
Substantial Rehabilitation, and by
revising the definitions of the terms
Eligible project or project, Fair market
rent, and Owner, to read as follows:

§ 886.302 Definitions.

Eligible project or project. A HUD-
owned multifamily rental housing
project or a rental housing project
subject to a HUD-held mortgage that
was purchased. through a foreclosure
sale (see 24 CFR part 290) or HUD-
owned home properties together having

five or more dwelling units: (1) For
which the final disposition program
developed in accordance with the
provisions of 24 CFR part 290 involves
sale with Section 8 housing assistance to
enable the project to be used, in whole
or in part, to provide housing for lower
income families, and (2) the units of
which are decent, safe, and sanitary.

Fair market rent. The rent, including
utilities (except telephone), ranges and
refrigerators, and all maintenance,
management, and other services
required to be paid to lease a unit in the
appropriate Section 8 program, not to
exceed the most recently adjusted fair
market rents for substantially
rehabilitated units published by the
Secretary in the Federal Register in
accordance with part 888 of this chapter.

Owner. The purchaser, under this
subpart, of a HUD-owned project,
including a cooperative entity, or the
purchaser through a foreclosure sale of a
project that was subject to a HUD-held
mortgage,

5. Section 886.310 would be revised to
read as follows:

§ 886.310 Initial contract rents.
Initial contract rents for units in

projects covered by this subpart shall be
determined in accordance with 24 CFR
290.105(f)(2).

6. Section 886.318 would be amended
by adding a new paragraph (d), to read
as follows:

§ 686.318 Responsibilities of the owner.

(d) Submission of financial and
operating statements. After execution of
the Contract, the owner must submit to
HUD:

(1) Within 60 days after the end of
each fiscal year of the project, financial
statements for the project audited by an
Independent Public Accountant in the
form required by HUD, and

(2) Other statements as to project
operation, financial conditions and
occupancy as HUD may require
pertinent to administration of the
Contract and monitoring of project
operations.

Dated: July 10, 1992.
Arthur J. Hill.
Assistant Secretary for Housing-Federal
Housing Commissioner.
[FR Doc. 92-18687 Filed 8-5-02; 8:45 am]
BILNG CODE 4210-3r-M
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270 ....................... 34701 34726
29K4. .................................. 34701

18 CFR

271 ................................ 34682

19 CFR

207 ................................ 34820
Proposed Rules
101 ..................................... 34809

21C CR

155 ........................... 34244
169 .................................. 34245
558 ..................................... 34515
PapoUKd Rules
341 ....................... 34733-34735

23 CFR

Proposed Rules:
750 .................................... 34168

24 CFR

4................. ........ 32
P sed Rules;
92 ........ 344
290 .................. .. 3434
886 ........................... 34834

25 CFR

515 ..................................... 34809
519 ..................................... 34349
522 .... ..... 3434%

52 .....................- 34342

558 ................. 34349
571 ........................ 4 0..........
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26 CFR
Proposed Rules:
1 ............... 34092, 34736, 34740
5h .......................... 34736, 34740

28 CFR
524 ..................................... 34662
571 ..................................... 34662

29 CFR
Proposed Rules:
1910 ................................. 34192
1926 ................................... 34656

30 CFR
70 ....................................... 34683
75 ....................................... 34683

31 CFR
312 ................................. 34684
317 ..................................... 34684
Proposed Rules:
210 ..................................... 34650

33 CFR
100 ..................................... 34075
Proposed Rules:
165 ..................................... 34741

34 CFR
8 ................................... 34646
Proposed Rules:
316 ..................................... 34620
318 ..................................... 34620
319 ..................................... 34620
555 ..................................... 34488

38 CFR
3 ......................................... 34517
Proposed Rules:
3 ......................................... 34536

40 CFR
52 ........................... 34249-34251
160 ........................ 34517, 34518
281 ..................................... 34519
721 ..................................... 34252
Proposed Rules:
180 ..................................... 34537
300 ..................................... 34742
308 ..................................... 34742
721 ...................... 34281-34283

41 CFR
101-45 ............................... 34253

43 CFR
Public Land Orders:
6938 ................................... 34520
6941 ................................. 34685
Proposed Rules:
12 ....................................... 34755

44 CFR
64 .......................... 34685, 34688

45 CFR
98 ....................................... 34352
99 ....................................... 34352
255 ..................................... 34434
257 ..................................... 34434

46 CFR
28 ....................................... 34188

272 ..................................... 34689
298 ..................................... 34690
550 ..................................... 34076
580 ................. 34076

47 CFR
22 ....................................... 34077
43 .................. 34520
64 ....................................... 34253
73 ............ 34077, 34078, 34263,

34692
80 ...................................... 34261
90 . ... . ...... 34692
Proposed Rules:
73 ............. 34092, 34284, 34285
94 ....................................... 34093
97 ....................................... 34285

48 CFR

9900 ................................... 34167
9902 ................................... 34167
9903 ...................... 34078,34167
9904 ...................... 34078, 34167
Proposed Rules:
1819 ................................... 34094
1852 ................................... 34094

49 CFR

Proposed Rules:
172 ..................................... 34542
225 ..................................... 34756
571 ............... 34539

50 CFR

215 ..................................... 34 081
630 ............... 34264
661 ..................................... 34085
663 ..................................... 34266
Proposed Rules:
17 ........................... 34095-34100
216 ....... ........ 34101
218 ............... 34101
222.... ............ 34101
625 ............. ....... 34107
663 ..................................... 34757

LIST OF PUBLIC LAWS

Note: No public bills which
have become law were
received by the Office of the
Federal Register for inclusion
in today's Ust of Public
Laws.
Last List July 29, 1992


